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I 


‘| “AHIS second instalment of President Roosevelt’s Public Papers 
and Addresses covers the second period of his administration.’ 
Since the problems of his second term were at least as momentous 

as those of the first, this first-hand view of his policy is full of fascination. 

Each of the volumes has a significant introduction by the President him- 

self, and there are, where necessary, valuable annotations and illustrative 

documents. The admirable precedent of the first instalment has been fol- 
lowed by providing an ample selection from the verbatim transcripts of 

the press conferences at the White House. Though the materials are a 

selection only from what is available, they are full enough in volume, and 

wide enough in range, to give us a bird’s-eye view of the Presidency in 
operation from the angle of the principal actor concerned. What would 
we not give to have a similar collection, annotated, say, by so careful and 
scrupulous an observer as John Quincy Adams, or a volume of Lincolni- 
ana, introduced by the supreme figure in the presidential succession? 
We must not, indeed, press these materials further than they warrant 
usin going. They are a self-portrait of the President in public dress; they 
tell us little of the forces in play behind the scenes. We get a close picture 
of the great fight over the Court as it was thrown upon the public screen; 
we do not know the advice tendered to him by ex-Attorney-General Cum- 
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mings, or Mr. Justice Jackson, or the late Senator Robinson, the discus- 
sions which centered round that advice, the hundred different motives and 
interests which pulled the fight now this way and now that. The part 
played in the form of the result, for example, by Chief Justice Hughes, the 
relation of the latter’s famous letter for the judiciary committee to Mr. 
Justice Brandeis, the rumour (which may or may not be true) that it was 
Brandeis who brought the then Chief Justice into contact with Senator 
Wheeler, all this remains a mystery for dissection by the future historian. 
The President tells us a very simple story of why he adopted the policy 
of non-intervention in Spain during its tragic Civil War. I do not 
doubt for one moment that this is the stereotype of events which, in the 
lapse of time, has fixed itself in the President’s mind; it may even be that 
this is the pattern he naturally traced from the materials presented to 
him by the State Department. I can only say that no historian would 
accept for one moment the President’s pattern as seriously related to the 
influences in play. He tells us nothing of the famous press conference at 
which Secretary Hull had an exhilarating combat with Mr. Drew Pear- 
son. Mr. Welles, Judge Moore, Mr. James C. Dunn, Cardinal Mundelein, 
all had some part in the end-result. What was it that made Assistant Sec- 
retary Adolph Berle, at that time the one sure “liberal” in the State De- 
partment, become quite suddenly a “‘realpolitiker” to whom enthusiasm 
for repeal of the Spanish arms embargo resolution, which had by then in- 
fected hardened isolationists like Senators Borah and Nye, had become 
enthusiasm for an idealistic fetish without roots in the hard facts of objec- 
tive diplomacy? Nothing in the President’s account suggests anything but 
the simplest of explanations. I do not believe that explanations for deci- 
sions of this magnitude are ever simple. 

These pages, in short, if they are not quite history as seen from the 
audience in the theatre, are also by no means history as seen from the chief 
actor’s dressing-room when he has begun to remove the grease-paint. 
There is a White House, as it were, behind this White House into which 
we are generously permitted to enter; and it is in that White House, the 
scenes in which the historian will have painfully to reconstruct, perhaps 
fifty years from now, in the faintly musty atmosphere of the Roosevelt 
Archives at Hyde Park, that the real history was made. Here we see the 
final result of the chief actor’s study of his part; the thoughts he had as 
he conned it, the materials he used before he stepped into the flood-light of 
history, all this is still obscure. Let us admit that any President, espe- 
cially a very great President like Mr. Roosevelt, must, in the final event, 
go by the light of his own insights. It still/remains true that before he 
takes his stand, he sees each issue from the angle of a score of different 
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influences, putting it now in this direction, now in that. The hypothesis 
of a direct march upon an obvious goal rarely leads to the writing of a 
good history; for, almost always, there are cross-roads in which someone’s 
counsel, someone else’s pressure, might easily have led to the choice of a 
different road. The path chosen becomes inevitable to us in the light of 
the fact that we have chosen it. But, almost always, the inevitability, as 
we see it, is a method of justifying our arrival at the position we decide 
to occupy. We are convinced by it, of course; but there comes a time 
when the historian, with this letter we had overlooked, and that hastily 
written memorandum we thought we had thrown away, pieces together 
a narrative in which the simple becomes more complex than we want pos- 
terity to imagine. So it is, I suggest, with the President’s introductions 
to these volumes; they are fascinating material for the historian. But it 
will take another half-century to decide how far they are history. 

These volumes, moreover, are public papers; the quips and questions 
of the press conferences apart, we are left alone, as it were, in the presence 
of the President and his pronouncements. I can testify that they make 
good company. But I can testify, also, that I have not seldom felt behind 
him a company of noble ghosts, and that, on occasion, I would have given 
much to see them assume the thickness of bodily form. I do not think it 
is merely my own defective hearing which makes me feel, for example, 
that the President working over the pages of a fireside talk is a man more 
at ease with his ideas, more free and more deft in his style, than the Presi- 
dent who is seeking to wrest from the rigid sentences of a State Depart- 
ment draft the basis of that warm glow of heart which has made countless 
millions, all over the world, emphasize his natural magnanimity of tem- 
per. One guesses, sometimes, that this document is no more than depart- 
mental wax upon which has been imprinted the formal mould of his signa- 
ture; that another is the outcome of an almost formal discussion with 
some departmental chief in which a fatigued, and not deeply interested 
President has, almost by instinct, mechanically altered half-a-dozen sen- 
tences, forcing himself into attention as he did so; and that into a third, 
with the last pundit gone, and two or three of those eminences grises, half- 
triend, half-courtier, whom he knows so well how to use, gathered about 
him in excited confabulation, the President has poured all the infinite re- 
sources of his art, that supreme faculty for making a man feel that the 
thing to which the President attaches decisive importance is the thing 
to which the listener must attach decisive importance, too. So I suspect 
it was with the Message to Congress of January 6, 1941. There the Presi- 
dent is conscious of a unique occasion; there he has set himself to make 
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every word tell; there it is obvious that, as he and his collaborators framed 
these pages, they caught in their hearts the echo, sure, if faint, of the ap- 
plause of the countless millions in an unseen posterity. 


II 


The first thing that strikes the reader who turns over these pages is the 
relentless demands of the American Presidency. Granted the range of 
things he must keep in view, the ability to maintain a private personality, 
the power to impose an individual impress on the office, is, as a physical 
problem, akin to the miraculous. There seem nobody and nothing with 
which the President must not be in contact; and that contact must al- 
ways bear in mind his own special relevance to its demands. It may be 
the Boy Scouts, the D.A.R., a community chest in Rochester, the News- 
paper Proprietors’ Association, the unveiling of a memorial in what was 
France, the President must say his say, and so say it that his own per- 
sonality comes through to those who hear it said. 

And these, of course, are only, as it were, the ribbons on the box. Be- 
yond are the real issues, the vital problems, with the stuff of life and 
death about them. There are the realm of international policy—so mo- 
mentous in the years covered by these volumes—the realm of domestic 
affairs, the relations, ever uncertain, with the proud gentlemen at the 
other end of Pennsylvania Avenue, with all the Opposition party alert 
for his mistakes and half his own pretty confident that, seated in his 
chair, they would not have made them; there are the nine now young 
middle-aged men in that cold, marble palace whose “inarticulate major 
premises” secrete a kind of interstitial sovereignty; there are the lobbies 
and the pressure-groups, the men who can be coerced and the men who 
can be cajoled, the men who, like Mr. Oswald Garrison Villard and Mr. 
John T. Flynn, would think agreement with any administration direct 
evidence of original sin; there are the proud Jews who want clear evidence 
of presidential sympathy in their tragedy, and the not-so-proud Jews who 
think that presidential forthrightness may mean one more vile editorial 
in Social Justice, who warn the President (of course in private deputation) 
that the Jews who are overlooked are the Jews who survive; there is the 
official family of the Cabinet, sometimes men and colleagues in their own 
right, like Mr. Ickes and Attorney-General Jackson, and sometimes ap- 
pointed for reasons the President is glad he has not publicly to explain; 
there is the unofficial family, the men “with a passion for anonymity,” 
whose main fear, with noble exceptions like Harry Hopkins and Benjamin 
Cohen, seems to be lest they succeed in remaining anonymous; there are 
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the hundreds who want important jobs for themselves, and the thousands 
who want less important jobs for other people; there is the eminent for- 
eigner (sponsored by his embassy) who cannot leave Washington without 
being able to report at home the ipsissima verba of the President, and the 
not so eminent foreigner (mal vu by his ambassador) with a tale to tell 
that thickens a vital line on the pattern the President must bear in mind; 
there is the ambassador of the United States abroad to whom the trans- 
atlantic telephone has brought new means of being able to stand in the 
presidential shadow; there is the difficult admiral to be coaxed into dis- 
cretion; and these, and a hundred things like these, must be woven some- 
how into the basic tapestry in which a system of priorities for policy must 
be established, and their relevant strategy planned as a chief of staff 
plans his campaign. 

President Roosevelt, it must be remembered, is above all a crisis-Presi- 
dent, so that the complexities he confronts are multiplied tenfold. He 
cannot say, like President Harding, that, when he has taken his formal 
bow, he will leave international affairs to the Secretary of State. Fortune 
does not give a crisis-President the “greatest Secretary of the Treasury 
since Hamilton’’; fiscal policy is not likely, in his epoch, to cast a roseate 
glow over Wall Street. A crisis-President cannot safely leave final dis- 
cretion to any of his officials in any realm that is combustible; and he must 
ceaselessly remember that the fire may come less from the material in- 
volved than because of the way in which it was handled by some subordi- 
nate. He may have a scheme of priorities of policy in his mind; he can 
only be certain that some unlooked-for event (in the extreme instance, 
Pearl Harbor) will make it meaningless. He has to learn that a crisis- 
President, like a crisis-Prime-Minister, must be, as Mr. Asquith said, a 
“butcher”; for the one thing with which he must be ruthless is the official 
(it is central to the office that the President has no colleagues) who cannot 
stand the strain of crisis. He has to deal with a public opinion of which 
the nervous system is always set on edge by crisis; so that tempers be- 
come more bitter, all -isms more extreme, than in a normal time. Like 
Agag, therefore, he must walk delicately lest he be hewn in pieces, but 
never so delicately that his people suspect him of irresolution. He must 
have the art of timing his interventions with precision; a failure to use 
the appropriate moment may leave him by-passed by the forces he seeks 
to control. He must know how to wait and learn how to make his silences 
as effective as his speeches. Above all, he must convey the impression 
that the initiative is unbreakably in his hands. For he is President of the 
United States; and those who framed the system by which he lives so 
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framed it that without the directing initiative he alone can supply there 
is no certainty that it will have a goal at all. What the system in a crisis 
may become in the hands of a nerveless President was demonstrated once 
for all by James Buchanan. Not even Lincoln’s infinite patience and gen- 
erosity could recover the opportunities Buchanan had lost. 

The problems a crisis-President must face are multiplied enormously 
when they arise on the international plane. It is not merely that a large 
part of America has not yet, for historic reasons, accustomed itself to 
realize that, in an interdependent planet, a world-power must accept 
world-responsibilities. It is not merely, either, that economic considera- 
tions, as well as the strategic implications of geography, make, as yet, 
the psychological impact of war less direct upon America than upon 
either Europe or Asia; the pitiless hazards of a night-long air raid are 
something that, perhaps for a generation, Americans are more likely to 
read about than to experience. There are the added problems which come 
from the fact that the information on which the President must act on 
the international plane is, as to much of it, of things he has not directly 
seen and heard and felt, but of things conveyed to him by the medium of 
other men’s judgments. He has to feel his way in what, inevitably, all the 
discoveries of modern science still leave a good deal of a twilight world; 
and even the directness of personal intercourse leaves it true that an 
Oriental Iago retains the power to obscure the preparation of foul treach- 
ery under the capacity to maintain an inscrutable smile. 

The crisis-President, as these volumes make evident, has to know the 
philosophy which lies behind the inferences of the men he uses before he 
can evaluate the judgment they offer him. He has to make himself aware 
that Ambassador Kennedy, whom official Britain unites to applaud, 
means by democracy that speculator’s paradise which thought Mr. 
Charles Mitchell a great banker and did not enquire, in its frenzy, into 
the bona fides of Ivar Kreuger. He has to judge how far Mr. Bullitt’s 
measure of the strength of the Russian army is an index to objective real- 
ity and how far it merely measures the declining temperature of Mr. Bul- 
litt’s Russophilism. He has to judge how far the natural impulses of a 
Gladstonian Liberal from Tennessee are likely to be modified as they en- 
counter that restrained enthusiasm for democracy which is regarded as 
expertise in the State Department. When he reads the simple record of 
noble indignation which experience of Nazi Germany evoked in Ambassa- 
dor Dodd, he has to remember that the President of the United States can 
never act solely out of noble indignation. He knows how immense is the 
power at his disposal; but he must never forget that the worst sin of 
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which he can be guilty is to act in hot blood. And if he is constrained to 
accept the risks of war, there can never be absent from his mind the need 
to unite his people behind him in that acceptance, the scale of economic 
adjustments he will have to seek, the problems of the peace that war in- 
exorably imposes. He may be clear about his duty, as it is obvious from 
these volumes that President Roosevelt was nobly clear; but it is impor- 
tant to emphasize that he can never know where, or how far, the perform- 
ance of that duty will take him. For the crisis-President in war-time leads 
his people along a path of fire; and he cannot ever be certain what will 
still stand when the conflagration is over. 


Ill 


No President can hope to have an intimate acquaintance with more 
than a fraction of the problems which, as these volumes show, he is called 
upon to decide. Electric power projects, soil irrigation, flood control, crop 
insurance, government reorganisation, the construction of small hospitals, 
resale price maintenance, housing, sit-down strikes, the limitation of the 
hours of labour, the technique of monopoly, social security—merely to 
enumerate some of the themes he must turn over in his mind within the 
domestic sphere only, would call for a specialism in omniscience incom- 
patible with the pursuit of that career which leads to the White House. 
And this, of course, is to omit the kindred complexities in the interna- 
tional realm, and the issues he must face as Commander in Chief of the 
Army and Navy of the United States. It is at once obvious that he can- 
not have a specialist knowledge of all these things; it is accident if he 
possess, as Mr. Roosevelt’s experience has given him of the Navy and the 
power problem, knowledge enough of some of them to meet the expert 
with confidence on his own’ground. 

What, then, is the special quality that a President needs to enable him 
to face, and decide upon, issues to many of which he may not have given 
a thought much before he emerged as the noiainee of his party conven- 
tion? The answer, I think, is wisdom, and the analysis of what constitutes 
wisdom in a President is a subtle matter not easily conveyed by the writ- 
ten word. It is obvious that wisdom has nothing to do with any sort of 
formal education; Andrew Jackson and Abraham Lincoln are as positive 
a proof of this as Calvin Coolidge and Herbert Hoover are its negative 
. proof. It is not merely shrewdness; Coolidge is evidence that shrewdness 
will make a man President but that, of itself, it is not enough to make 
him a great President. Nor is it natural intellectual capacity alone; I do 
not think that abler Presidents than Madison and John Quincy Adams 
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have sat in the White House, but neither was, in any fundamental sense, 
a great President. A wise President, clearly, must have character; but 
though both Cleveland and Theodore Roosevelt had plenty of character, 
again, in any fundamental sense, I do not think anyone can call either of 
them a great President. 

Wisdom in a President, I suggest, is the power to see the emerging pat- 
tern of the future, and the capacity to choose the men and the measures 
which give that pattern its letters of credit. To the achievement of wis- 
dom in these terms a number of qualities is requisite. The President must 
be a sound judge of men; he must know whom he can trust and just how 
far his trust can safely extend. He must be aware of the central problems 
of his time, and courageous enough to meet them in the spirit for which 
that time will, perhaps only half-consciously, call. He must have the eye 
for the favourable moment, and the ear for that ground-swell of mass- 
opinion which enables him to prepare for its coming. He must be willing 
to be hated for his innovations, but big-hearted enough to forego the de- 
sire for revenge. He must be in advance of the median opinion of his 
fellow-citizens, but never so far in advance that it requires continuous 
effort on their part to follow him. He must be prepared for the outbreak 
of the unexpected, and quick to prove that he is not mastered by surprise. 
While he maintains public reverence for his office, he must inspire public 
affection for his person. He must be able to interest the people in the 
processes of government, for popular inertia is the main weapon of privi- 
lege. He must cultivate good relations with the Congress; if he breaks 
with it, he must choose an issue big enough to create a national interest 
in the outcome of his decision. He must never proceed by methods which 
suggest a fear of the bold and direct attack; and he must never ask for the 
overthrow of vital traditions in the national life unless he has carefully 
prepared the ground for their removal. Above all, perhaps, he must create 
the conviction in the masses that he has the imagination to enter into 
their problems, and the constancy to go on, even in defeat, in the effort 
to solve them. His strength, as President, comes from his ability to main- 
tain their faith in his purposes; without that faith he can achieve neither 
coherency in plan nor solidity in execution. 

Judged by these standards, it is impossible, I think, to deny that Presi- 
dent Roosevelt has been a wise President. The reader of these pages will, 
I suspect, conclude that only twice has his judgment faltered in matters 
of decisive import. He was wrong, on this view, in his approach to the 
Court plan, not as to the end he sought, but as to the methods by which 
he sought to attain it. He was unquestionably right in his emphasis that — 
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public opinion profoundly resented the arrogant conservatism of the 
Court majority, that it disapproved their attempt to confine the ambit 
of the Constitution to purposes which squared with their private social 
predilections. But he was wholly wrong both in the public esteem he at- 
tributed to the Court as a part, perhaps the most respected part, of the 
national tradition; and he was wholly wrong, also, in believing that the 
labyrinthine method by which he sought to alter its composition would be 
rapidly or easily understood by those upon whose support he depended. 
The plan not only divided his friends; it gave his enemies a superb pretext 
for using their doubt and hostility as the main platform from which to 
direct their attack. His timing was bad, since the secrecy of its prepara- 
tion, and the suddenness of its announcement meant the absence of that 
organised readiness to move into battle upon which the success of such a 
major statesman must depend. It may be true that the main outline of 
the plan had a respectable pedigree; it was far more important that, for 
the direct attack the public expected, he substituted a manoeuvre which 
the common man thought “smart” rather than courageous. And the 
common man drew therefrom the natural inference that the President was 
afraid of the Court. On the day when Chief Justice Hughes, in his letter 
to Senator Wheeler, counterattacked the President by a manoeuvre not 
less “‘smart” than his own, it was clear that Mr. Roosevelt would have to 
secure his aim by other methods.” 

The other example, as I think, of misjudgment by the President was 
the attempted congressional “purge” of 1938. The temptation to such 
action is obvious enough; the men whom Mr. Roosevelt attacked used 
membership of the party he led to stab him in the back. But the policy 
behind the purge seems to me to have appeared to those to whom it was 
recommended as exactly that search for revenge to which, as I have sug- 
gested, the President must never resort. It was built, moreover, upon a 
theory of the American party which has not yet been domesticated in the 
national life. For the major parties are essentially affiliations of persons 
rather than consolidations of ideas. The real party unit is in city or state 
or section, rather than nation-wide. The issues of an election to Congress 
are still mainly fought out in local terms; and presidential interference in 
these local matters is felt rather as an invasion than as an appeal. It is, 
of course, true that the President, while he is in office, is the leader of his 
party; but no one has yet homologized the allegiance that is his due with 
the stern discipline exacted by the whips in the House of Commons. The 
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President gave the appearance of intervening in a private conflict between 
two personal machines, one of which was operating for a nominee who 
would not only exchange personal discretion for political subservience, 
but would also, in the event of victory, put the power of the patronage at 
the disposal, not of the victorious local machine, but of a man who was 
the President’s “creature.” The break with conventions that all this im- 
plied was more than the public was prepared to stand. Propaganda—al- 
most all of it dishonourable propaganda—had already painted a stereo- 
type of the President as a would-be dictator; the “purge” seemed a 
method by which a supine Congress would enable him to transcend the 
historic separation of powers. Only in New York City did the action of the 
voters coincide with the recommendation of the President; and it is at 
best doubtful whether his recommendation was the operative cause of the 
coincidence. In the result, the men attacked who returned to the House 
and Senate had the triumphant sense that they were free of any obliga- 
tion to the President. 

I think, therefore, that the attempted “‘purge” was unwise. It was un- 
wise on precedent; President Wilson’s attempt to get a satisfactory Con- 
gress in 1918, when the laurels of victory were still fresh upon his brow, 
was a resounding failure. It was a psychological blunder for two reasons; 
first, it could be represented as spite, and, second, it implied a range of 
presidential authority which, in its full logic, would have been fatal to the 
independence of the local party machines. The President’s authority in 
his party must, from the very character of his position, find its roots in 
discreet influence and not in avowed power. The attempted “purge”’ was 
a direct attack upon this conception, unexpected in ferocity, largely un- 
supported by the main elements in the party structure which gave it its 
coherence, and opening vistas down which few professional politicians 
were prepared to look without dismay. And it was, thirdly, a political 
blunder, partly because, in the inter-presidential year, it was difficult to 
make the President’s purpose a matter of national concern—few people 
felt keenly in California about what might happen in Virginia—and partly 
because its result was bound to encourage those of his party who chafed 
at the President’s policies to a greater latitude than they would have 
otherwise permitted themselves. It is not, I think, unjust to infer that 
Senator Clark of Missouri and Senator Walsh of Massachusetts regarded 
the result of the “purge” as an invitation to accept the benefits of mem- 
bership in the Democratic Party while emphasizing their freedom from its 
responsibilities. The “purge” could have been justified only if it had been 
successful; and it could only have succeeded if the organisation of Amer- 





PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 389 


ican political parties had grown out of a different historic environment to 
a different pattern of operation. 


IV 


It is inevitably tempting to an Englishman, at this common crisis 
which has welded the two countries into so momentous a partnership, to 
compare the leaders of the democracies which confront it. Obviously, the 
resemblances are profound. Both men are aristocrats leading peoples in 
whom the traditional concept of aristocracy is being rapidly eroded by 
profound historic forces. Both men are politicians de carriére; both men 
have been put at the head of national affairs in exceptional circumstances 
in an exceptional way. Nothing but the certainty of impending conflict 
could have enabled Mr. Roosevelt to transcend the deep-rooted prejudice 
against a third term; and nothing but overwhelming danger would have 
persuaded the Conservative Party to entrust its fortunes to Mr. Churchill. 
Both men have, in a supreme degree, the power to paint in unforgettable 
phrase the deepest resolution of their fellow-countrymen; and both pos- 
sess that long-term tenacity of purpose which holds on in the face of 
doubt and difficulty until the enemy is worn down by their determination. 
Both men are conservative in the vital sense that they have never con- 
templated any radical departure from the traditional system which has 
brought them to power. Both are capable uf that liberal experimentalism 
which, within the postulates of tradition, is nourished by the aristocrat’s 
dislike of misery he believes to be rooted in the abuses, rather than in 
the nature, of the social system within which he functions. Both men 
are, in essence, romantics; and to both men, also, the virtues which appeal 
may not unfairly be termed the fighting-man’s qualities: courage, the en- 
durance of pain, the determination to transcend disaster, the faith that 
cannot admit even the prospect of defeat, which drinks, therefore, from a 
secret well of comfort no hostile force can poison. Both men loathe with 
all their hearts those who inflict unnecessary pain in wantonness; and 
while both men deeply enjoy the fascination of great power, both fully 
understand that it has no healthy roots save as it is founded in the soil 
of democratic respect. 

The resemblances are important; but they do not obscure differences 
which are important too. While neither President Roosevelt nor Mr. 
Churchill has any more systematic philosophy than the one engendered 
by the cut and thrust of political controversy, the President, I think, dif- 
fers from the Prime Minister in his deeper sense of the immense impersonal 
forces by which they are both surrounded. Mr. Churchill seems to me 
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the greater orator; perfection of form to substance comes naturally to 
him, and I do not think Mr. Roosevelt could have reached that height of 
utterance which Mr. Churchill scaled when, in the name of Britain, he 
pledged the full-hearted service of its people to “their most splendid 
hour.” But I do not think Mr. Churchill could have written the Message 
to Congress of January 6, 1941; there were in that message insights into 
the unfolding shape of the future scene which have been withheld from 
him. Mr. Churchill is the man who lives eternity in the moment, who re- 
joices passionately in the zest of battle, to whom victory is that supreme 
moment when the enemy lowers his sword. Action for action’s sake is the 
breath of life to him; when the campaign is over he has a sense of loss for 
which his consolation is the eager recollection of the splendid moments it 
has brought. There are realms of life beyond his ken, since he thinks in 
terms of the conflict of man with man rather than of the deeper historic 
urgencies of which men are the instruments. He understands Sir Andrew 
Duncan but not capitalism, Mr. Bevin but not trade unionism, Lenin the 
strategist but not the Marxism he sharpened into a sword. He is obsessed 
by the majesty of our imperial tradition; but that has made him mistake 
its decorative panoply for that more real greatness which has transformed 
its Indian citizens into a self-conscious nation, ripe for freedom. He has 
magnanimity, loyalty, a high sense of devotion to great ends; but he must 
directly share the experience which clamours for expression if he is to for- 
ward its claims. He can see the infinite courage of humble folk under the 
intense strain of aerial bombardment; but he cannot see that it is this 
same courage that went in selfless devotion to the building of the British 
trade unions. Mr. Churchill, in a word, is the great aristocratic soldier of 
the eighteenth century who has strayed by accident into the twentieth. 
He meets the storm with ardour; he is the comrade of all who stand with 
him against the storm. But he is, above all, the general in command, im- 
perious, self-willed, so set on victory as to be detached from the purpose 
for which the battle is fought. He has an unending zest for life; and, be- 
cause he knows that defeat is death, there is no sacrifice he will not exact 
for victory. Yet it is with difficulty that he is brought to remember that, 
one day, the sword must become again a ploughshare, and it is with a 
scarcely concealed impatience that he hears the voices which ask for whom 
the field is to be tilled. 

Here, as I think, the gulf between his way of thought and that of the 
President is profound. Partly, of course, it is because they are environed 
by different historic traditions. Courage, loyalty, devotion, the good fight 
for the good fight’s sake, these mean all to the President that they mean 
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to Mr. Churchill, but they mean also something more. He knows that the 
engineers who build Coulee Dam are not less soldiers in a great battle 
than the pilot in his Spitfire or the destroyer’s captain on his bridge. He 
knows that Mr. Justice Brandeis was not less a great fighter in the war of 
human emancipation than Grant or Lee. He can see in the patient years 
of Senator Norris’ devoted political integrity the same spirit which made 


‘Washington the architect of American independence. In his mind, he 


grasps abundantly why Governor Altgeld and Eugene Debs are in the 
pantheon of the American worker. He sees, in all its inexorable amplitude, 
the need to go on with this struggle until the forces of aggression are ut- 
terly overwhelmed. But his deeper interest is in the morrow of the battle 
when the wounds must be bound up and the creative forces set again in 
motion. In the search for victory he cannot forget that deeper search 
which made him offer the prospect of the “four freedoms” to the people 
of all lands and races. Not the preservation of a great civilisation merely, 
but the enlargement of its boundaries, that, for him, is the dream beyond 
the dream. He is a soldier, like Mr. Churchill, in a great army and a great 
cause; but the war in which that army fights goes on beyond the defeat of 
Hitlerism because it ends only when man, who is Nature’s rebel, has at 
long last become Nature’s master. 

The difference between the half-conscious impulses by which both men 
are driven lies, if I mistake not, in the different historic traditions which 
they have inherited. Britain, half in Europe, half sprawling over the 
world, has fought her way against mighty protagonists to her opulence 
and dominion; and this is the fifth time in just over three centuries that 
she has been challenged to defend her power. The liberalism of her polity, 
and the tolerance of her habits, have been born of the self-confidence of vic- 
tory, the sense of security in her bargain with fate; the understanding of 
their splendour was a by-product of their possession rather than a con- 
scious search for their achievement. That is why her ruling class still finds 
a difficulty in formulating the principles of the next stage in the endless 
adventure; that is why, perhaps, also, there was that grim hesitation be- 
fore duty in those years of appeasement in which that aristocratic tradi- 
tion which does not know how to surrender found in Mr. Churchill the 
supreme expression of its powers. 

But the America which President Roosevelt embodies has always 
been a land of promise, a refuge for the oppressed, a country in which each 
generation has undergone an experience of revolutionary proportions. Its 
traditions were great; but its greatest tradition was its inherent and im- 
manent power to make its traditions anew. It had to fight, on a small 
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scale, England and Spain, France and Mexico; so far, its greatest struggle 
has been the struggle for self-conquest. Now, for the first time fully in 
its history, it has met the irrevocable challenge. For the first time it has 
set out on a journey in which all its resources are engaged, in which its 
full responsibilities are in hazard. It must become, to win, the central 
lever in that civitas maxima we strive to build; but also, to build it, it 
must remain America. It must bring, this is to say, its two great prin- 
ciples of the land of promise and the refuge for the oppressed to the mil- 
lions who, whether in chains of slavery or of want, have almost forgotten 
how to hope. That is the dream President Roosevelt symbolises for the 
peoples of stricken Europe and Asia. In the search for the fulfilment of 
the dream America will begin the fulfilment of its historic destiny. 





THE FUNCTION OF LAW IN A 
DEMOCRATIC SOCIETY* 


Cuartes E, Crarxt 


Wee not long since, I was asked to try to explain the func- 


tion—if any—of law in a democratic society to a conference of 

scholars and writers interested in demonstrating American 
solidarity, I hesitated long before undertaking the task. Not that I lacked 
convictions, for a considerable battling in the fields of law and education 
had yielded me some firmly held views. I did fear, however, that these 
views were, for most students, so commonplace as hardly to justify 
restatement. That law is but the tool, not the driving force, of the great 
society, that it must remain ever servant, never master, is a statement 
hardly likely to startle modern ears. But I recalled how repeatedly I had 
found myself brought up short with renewed evidences that however gen- 
eral may be the lip service paid these views, yet there was deeply ingrained 
in man the feeling that law embodies something outside and beyond one’s 
self—something partaking of the divine—to which he must make obei- 
sance. And so ultimately I undertook the task. For it has seemed to me 
that, whatever might be the temporary uses of such a feeling among those 
with whom a policeman’s club is more authoritative than are philo- 
sophical ideals, from a longer point of view it was not only false and mis- 
leading, but actually inimical to the democratic way of life. If the people 
are not in command of their own government, but are actually subordi- 
nate to some yet more remote sovereign who upholds and justifies unsani- 
tary conditions, poor housing, long hours of labor, and general defiance of 
social welfare legislation as a freedom required by some vague constitu- 
tional command or higher law of nature, then we are nearer either anarchy 
or the rule of the autocratic few than we are democracy. And though 
some of the excrescences of the higher law doctrine have been pruned 


* The substance of this paper was presented as an address before the Conference on Science, 
Philosophy and Religion in their Relation to the Democratic Way of Life, at Columbia Uni- 
versity in New York City, on September 9, 1941. As originally given it appears in Science, 
Philosophy and Religion, Second Symposium (1942), published by the conference. 


t Judge, United States Circuit Court of Appeals for the Second Circuit. 
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away in modern jurisprudence, yet enough remains alive to give us pause, 
indeed, to require some thoughtful consideration as to the role of law in a 
modern democracy." 

There is now, of course, much talk of “the newer jurisprudence.” Toa 
bar association protagonist this is likely to represent some New Deal 
aberration of constitutional law, temporarily misleading our courts; to 
older juristic scholars it may mean the wild confusion of those so-called 
legal realists who just do not know what real juridical thought is; while 
to others of us it may not seem so much new as a return to first principles. 
However that may be, one quality of modern legal thinking is striking 
compared to older views. That is its frankness. Whereas formerly 
jurists and scholars spoke and seemingly thought of the law as a majestic 
symbol of ultimate authority, sacrosanct in its majesty and benignity, 
now all tend to dissect judicial rulings as does the anatomist the human 
body. When they find that what has been announced as the voice of the 
sovereign will is but a distillation of the economic beliefs and environmen- 
tal conclusions of its protagonists, they do not hesitate to say so. So far 
in fact has this trend gone that the legal realists have acquired the name— 
or frame—of the “gastronomical school of jurisprudence,” since they are 
supposed to attribute judicial decision primarily to what the judge had 
for breakfast.” 

In one famous roll call of American legal realists, I had the honor, pos- 
sibly dubious, of being singled out by name for omission.’ These gentle- 
men, when named together, appear to represent so many differing points 
of view that one can hardly attach himself to all of them at one time. But 


* Professor Kessler even says “today a renaissance of natural law is under way” and “posi- 
tivism is on retreat.” Theoretic Bases of Law, 9 Univ. Chi. L. Rev. 98, 104 (1941). But his 
citations, as to Haines, The Revival of Natural Law Concepts (1930), indicate a view directed 
over a century or more, rather than over developments of the last decade, though he does add 
Fuller, The Law in Quest of Itself (1940). How far the latter may represent a modern trend 
may perhaps be doubted. See McDougal, Fuller v. The American Legal Realists: An Inter- 
vention, 50 Yale L. J. 827 (1941); also references in notes 2 and 3 infra. With reference to 
constitutional law—the immediate subject matter of this paper—the present view of our 
highest court is undoubtedly pragmatic and positivistic. 

2 For a bibliography of the realists, see Garlan, Legal Realism and Justice (1941); also com- 
pare McDougal, op. cit. supra note 1; Fuller, op. cit. supra note 1; and other references infra. 

3 By Dean Pound—whether as pat or kick, I still am not sure—when asked for a bill of 
particulars as to his The Call for a Realist Jurisprudence, 44 Harv. L. Rev. 697 (1931); see 
Llewellyn, Some Realism about Realism—Responding to Dean Pound, 44 Harv. L. Rev. 1222, 
1226, 1227 (1931); cf. Llewellyn, review of Pound, Contemporary Juristic Theory, 26 A.B.A.J. 
876, 878 (1940); Clark, The Higher Learning in a Democracy, 47 Internat’l J. of Ethics 317 
(1937). 
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they do have one thing in common, which is, I believe, undoubtedly the 
most healthy thing in the law today. That is their attempt to face fairly 
and honestly, without cant or preconceived conclusions, what is actually 
happening in the courts, in legislatures, and in the executive departments 
today.‘ This is truly a cleansing breeze blowing away many of the inhibi- 
tions which in the past have hampered or prevented democratic progress. 

As an example of the type of thing from which we are getting away 
there may be cited Harrington’s aphorism (by him ascribed to Aristotle 
and Livy) of an “empire” or a “government” “of laws and not of men,”’s 
so long held up to us as perhaps the ultimate in political desirability. 
We did not perceive as we should that in final essence men both made and 
applied the laws, even those for which was claimed a philosophical basis in 
doctrines of the seventeenth and eighteenth century thinkers, if not of 
Magna Carta.’ But a measure of our progress in freedom of the mind is 
shown by our straightforward legal approach to present-day exploitation 
of the masses, as contrasted with the constitutional theory of a half cen- 
tury ago which sustained such exploitation by an expansion—now uni- 
versally considered unwarranted—of the procedural concept of due 
process of law. I think we must regard that period, the period of the last 
quarter of the last century when the natural resources of the country were 
used for the advantage of the few, as perhaps the sorriest period of our 
history, sorriest because government found itself without power, as well 
as without will, to curb such excesses.* We ought to make a solemn cove- 
nant with ourselves that never again will the concepts of our law be al- 
lowed to become so divorced from reality as to permit such a condition of 
affairs to exist not merely untrammelled, but with well-nigh complete 
judicial support. 


4 Cf. Frank, Mr. Justice Holmes and Non-Euclidian Legal Thinking, 17 Cornell L. Q. 568, 
586 (1932), as quoted by McDougal, op. cit. supra note 1, at 835; Frank, If Men Were Angels 
c. 6, Holmes’ “Bad Man” Starts Something, and App. 5, Some Criticisms of the So-called 
“Realists” (1942). , 


5 Harrington, Oceana, published in 1656, the Morley ed. of 1887 reprinted in Coker, Read- 
ings in Political Philosophy 500, 501, 511, 520 (1938). 

® Cf. Mass. Const. (1780) Bill of Rights, art. 30; Marshall, J., in Marbury v. Madison, 1 
Cranch (U.S.) 137, 163 (1803); Harlan, J., in Sparf v. United States, 156 U.S. 51, 103 (1895). 

7 Cf. Llewellyn, On Reading and Using the Newer Jurisprudence, 40 Col. L. Rev. 581, 583 
(1940), 26 A.B.A.J. 300, 301 (1940); Bingham, in My Philosophy of Law 7 (1941). 

* As described, for example, in Beard and Beard, The Rise of American Civilization c. 20, 
The Triumph of Business Enterprise, and c. 25, The Gilded Age (1939); Josephson, The Robber 
Barons (1934); or Josephson, The Politicos (1938). 
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It is interesting to trace the changes in our legal thinking, particularly 
in the field of public law, which have taken place since that time. One 
may venture the thought that a somewhat similar gain in frankness and 
directness may be found elsewhere, as, for example, in literature; but 
these are probably waters in which a lawyer should not venture. At any 
rate, it does appear to be a rather general development, not limited to law 
alone. It follows the growing political awareness of the masses, stimulated 
by popular education and led by public figures able to voice these aspira- 
tions in vigorous language. A Theodore Roosevelt, for example, may have 
lacked some qualities of philosophical genius, but he possessed a mag- 
nificent vocabulary of reform. Thanks to him and to others, ideas former- 
ly heterodox became common thoughts of the market place. 

Confining our survey to the law, it is interesting to note the prominent 
part played in the movement by the law schools. The intellectual ferment 
sorecently characteristic of legal thinking has largely centered in the schools, 
particularly during the late twenties and early ’thirties and just before the 
break in judicial absolutism finally came. Law teaching as a profession isa 
recent development in this country; it has borne fruit rapidly. Not until 
Langdell and Eliot at Harvard brought in the full-time teacher to apply 
their new thought-producing process of the case method was the law 
lecturer more than a lawyer or a judge engaged in a little part-time activ- 
ity. But that was entirely changed with the growth of a fairly unified 
group of scholars spending their lives in the criticism of legal opinions and 
the training of youthful minds themselves to make such criticism. First 
the law professor explored the precedents of the past, and this, too, had 
its devastating effect. Thus, many a cherished notion of supposed his- 
torical antiquity, employed as the foundation stone of a modern limiting 
decision, was shown to have but a factitious existence in some lawyer’s 
mind rather than in age-old judicial action. Thereafter and in the early 
days of this century when the case method had thoroughly won its way, 
the law teachers turned their attention to the condition of the masses, 
the effect of economic interests upon the law, and the sociological aspects 
of the law. After sociological jurisprudence and analytical jurisprudence 
came in turn the modern realism, which was either the ultimate defile- 
ment of the temple or the law’s final attainment of maturity and its 
exorcise of totemism, depending upon the point of view.° 

°I have attempted to describe this before, as in Legal Education in Modern Society, 10 
Tulane L. Rev. 1 (1935), or The Higher Learning in a Democracy, 47 Internat’l J. of Ethics 317 
(1937). Cf. Douglas and Clark, Law and Legal Institutions, 2 Recent Social Trends in the 


United States, Report of the President’s Research Committee on Social Trends 1430-88 
(1933). 
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Meanwhile, of course, this view was reflected in judicial opinion, as in 
the great dissents of Justices Holmes and Brandeis and of the present 
Chief Justice. The succinct statement of this attitude can be found in 
Justice Holmes’ famous dissent some twenty-five years ago: “The com- 
mon law is not a brooding omnipresence in the sky, but the articulate 
voice of some sovereign or quasi-sovereign that can be identified.’’*° Only 
lately the Supreme Court, in a decision to lawyers the most important of 
years, the Tompkins case," has accepted this doctrine in its fullest mean- 
ing: unless the law can be found as the expression of the will of some 
sovereign, either a state or the nation, it is, so the Court holds, not to be 
accepted as law at all. The particular aspect of the problem then decided 
was that there was not even a common law throughout the United States, 
but only the varying law of the particular states in those realms which the 
national law of the Federal Government did not touch. That the modern 
jurisprudence of the Supreme Court has been so largely influenced by the 
law schools, that, indeed, a goodly number of the Court’s present members 
are recruits, mediate or immediate, from the law teaching profession, is an 
effective and a practical tribute to the vigor and vitality both of the law 
schools and of the doctrines they have preached.” 

But, it may be asked, considering what is now the accepted view of the 
highest court of the land, to which all inferior courts must conform, why is 
it not whipping a dead horse once again to restate and to reemphasize 
these theories? In turn, we might well ask why, in the light of this de- 
velopment so much in line with scholarly thought and lay desires, with 
present-day political views and social needs, do we find so much direct re- 
sistance to these ideas? For resistance there is, and we are naive, indeed, 
if we do not recognize that fact. Last June, the president of one of our 
largest industrial corporations—himself undoubtedly honest and sincere 
in his beliefs—took the occasion of a commencement speech to express 
his fear of the views of “Reds, pinks, parlor pinks, Nazis and Fascists, and 
all the other members of that strange crew which today claim the right to 
destroy our institutions under the protection of the very constitution 


© Southern Pacific Co. v. Jensen, 244 U.S. 205, 222 (1917). 


™ Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). The voluminous literature about this case 
still pours forth. A late authoritative statement is in this journal, Developments in the Doc- 
trine of Erie Railroad Co. v. Tompkins, 9 Univ. Chi. L. Rev. 113, 308 (1941-42). 


2 An interesting example of how law teaching has shaped Supreme Court adjudication has 
just appeared. Messrs. Taylor and Willis, as students of Professor Frankfurter, wrote the 
valuable article, The Power of Federal Courts to Enjoin Proceedings in States Courts, 42 
Yale L. J. 1169 (1933), which has now supplied the foundation for the decision of Mr. Justice 
Frankfurter in Toucey v. New York Life Ins. Co., 314 U.S. 118 (1941). 
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which they themselves despise,” in contrast to the yet recent past where 
“there was still ingrained in us the Anglo-Saxon’s deep respect for law 
founded upon a constitution and as interpreted by our courts with an al- 
most predictable consistency for more than roo years.”** Had I not seen 
similar thoughts expressed in more delicate language by skilled lawyers 
of our time,’ I should have expected all lawyers to smile at the almost 
predictable consistency of decision which the gentleman thought a pos- 
session just lost. I wonder if he would recall, for example, the decision of 
1895 invalidating the income tax, contrary to previous precedents and 
aided by the shift of vote of a single justice."s If there has been any 
change, it is in the direction of gain in predictability of decision in private 
iaw at least, as research into the past and facilities for understanding and 
stating the law of the present have been developed. In the law of prop- 
erty—in such erudite subjects as future interests, for example—in com- 
mercial law with the development of uniform legislation in the various 
states, in many aspects of corporate law and bankruptcy reorganization, 
I think there has been undoubtedly a gain in certainty, even though we 
now come to realize that law cannot stand still, that in certain aspects it 
must remain ever flexible and even changeable. Moreover, there are now 
definite and extensive movements for the precise formulation of these 
rules of private law, of which the National Conference of Commissioners 
on Uniform State Laws and the American Law Institute are outstanding 
examples. 

But I suppose the speaker had mainly in mind problems of public law. 

13 Brinley, Universities as Leaders, 4 Yale Alumni Mag. 10 (July 11, 1941). 

™4 Perhaps an even more striking illustration may be found in the reaction in high legal 
circles to this very address. Thinking it appropriately dull and restrained, I sent it to the 
official journal of the organized bar, the American Bar Association Journal. To my utter 
surprise the editors started to demur, expressing the need of a reply in the event of publica- 
tion and so on; and, after some three months of cogitation and debate by the full editorial 
board and upon vote by a minority thereof, they ultimately rejected it on the ostensible 
ground that it was not in the Journal’s field, notwithstanding a rather general preoccupation of 
the Journal with the American way of life, at least as conceived by the lawyers. I should have 
been less surprised had I then known of the like fate accorded Professor Davis’ article, Dean 
Pound and Administrative Law, now published in 42 Col. L. Rev. 89 (1942), which, in view of 


its nature and content, would seem to be a “must” for a scholarly journal under the circum- 
stances. 


*8 Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895), reversing in part 157 U.S. 429 
(1895). Speculation as to the identity of the variable justice has long continued; for various 
candidates, see 2 Warren, The Supreme Court in United States History 700 (rev. ed. 1928); 
Putney, Five to Four Decisions, 24 Yale L. J. 460, 464 (1915); Hackett, The Income Tax 
Cases—A Correction, 24 Yale L. J. 661 (1915); Corwin, The Twilight of the Supreme Court 210 
(1937); Corwin, Court over Constitution 194-201 (1938); Nevins, Grover Cleveland app. 2 
(1934). 
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Here, too, I suggest that there is greater consistency at the moment than 
at any time since that early period, prior to the Civil War, of judicial re- 
straint in invalidating legislation. If we think back a few years ago we 
can recall the uncertainty that existed as to how far the courts would 
really venture to go in striking down statutes. We are told by historians 
that the number of actual occasions when the highest court thus acted 
were few; even so, the possibility that it might act caused counsel to bring 
case after case to it in pursuit of this hope. True, every crisis, foreign or 
domestic, caused retreat from those constitutional extremes; but the shifts 
in doctrine were far from conducive to a general belief in predictable con- 
sistency. 

But the statement quoted, however invalid in point of fact, does clearly 
reveal the speaker’s belief that the present trend has been unfortunate. 
Far from being an isolated phenomenon, this same attitude is continuously 
reflected in the expressed views of business leaders and in the conservative 
press, as well as in the steady trend of litigation, mostly unsuccessful, still 
brought to our courts." Thus, one cannot hear daily the various appeals 
in labor cases without realizing that the principles adopted by our legisla- 
tive bodies, including the Congress of the United States, requiring union 
recognition even to the extent of negotiation with non-employees of a 
plant are not yet fully accepted by a large portion of the industrial public. 
One case follows another in the same pattern wherein negotiation with 
employees is accepted, but the interference of outsiders, so called, is bit- 
terly resented, even though these are the chosen representatives of the 
employees.*’ 

Moreover, still widespread is the view of the law which conceives of 
its only function as that of forbidding or negating action, without appar- 
ent realization that it can and must be dynamic and constructive. In no 
place is this more true than in a democracy, where the law must be em- 
ployed to foster and safeguard that equality of opportunity which is the 
essence of the democratic way of life. To such end, as we have found, 
have we had to use the machinery of the law to compel recognition of the 
principle of unionization of labor. It is quite clear that in no other way 
would it have received effective recognition.** Many other examples of 

*6 Compare the incident described in note 14 supra. 


"7 Many instances may be adduced; perhaps as concise a statement as any is that of Minton, 
J., in the recent case of Rapid Roller Co. v. NLRB, 3 C.C.H. Lab. Law Serv. §[ 60,901 (C.C.A. 
7th 1942). It is to be expected that this attitude will lessen and very likely has lessened even 
since the outbreak of war. 


*® Brooks, When Labor Organizes 277 et seq. (1937); cf. Collective Bargaining under the 
Wagner Act, 5 Law & Contemp. Prob. 175-330 (1938). 
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similar kind may be cited. Thus, the principles of truth and fair dealing 
in security transactions, the regulation of wages and hours, the adjust- 
ment of prices to prevent runaway inflation—all these are but types of 
well-known problems which the statutory law must and can advance 
towards solution. 

Is it not true, therefore, that we allow ourselves a good deal of cant 
and of false pride about our law, and that we thus assume attitudes which 
force upon us inhibitions unworthy of a free people, but which do not fool 
the dictator governments in the slightest? For while the dictators’ treat- 
ment of law seems unduly cynical, they are completely convinced that 
we are in fact just as cynical and that actually our legal restraints are but 
the means whereby a capitalistic organization preserves power in the 
hands of the few. I think we would do much better to face the issue 
squarely and to recognize that the function of law in a democracy is not 
greatly different from its function in an autocracy or a dictatorship. Of 
course, the content of law is as different as are the diverse social ideals of 
the two systems." But in each case it is the objective of law to carry out 
the adjustment of rights between man and man and between man and the 
sovereign according to the ideological purposes of the state. We not only 
cannot, we should not, expect law to rise above its source in the sovereign 
will; and if our principle of government is that on ultimate analysis that 
sovereign will is the will of the majority, we ought to be honest enough 
with ourselves to say that we shall seek that will as directly as pos- 
sible and that we will obey its commands when we discover what they 
are. I think that this is not only an essential to our future democratic 
way of life, but a principle whose recognition will free us from inhibiting 
restrictions which do operate against democracy and in favor of autoc- 
racy. I suggest that the history of our constitutional law has been one 
of an attempt to get away from such inhibitions, and that as a general 
rule the further we have gotten away from them and the more we have 
trusted the legislature as representative of the people, the nearer we have 
approached the democratic ideal.” 

Now it is to be said that in general our inheritance of the English law 
has served us well so far as private rights are concerned. The adjustment 
of differences between man and man resting on a solid core of Anglo- 


9 This is completely, even dismayingly, demonstrated by Roper and Leiser, Skeleton of 
Justice (1941), a book which all lawyers should read for its portrayal of the depths to which 
law has been degraded in Nazi Germany. 


2° The various departures from and returns to popular control have been often traced; for a 
recent and complete treatment, see Jackson, The Struggle for Judicial Supremacy (1941). 
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Saxon law has given substantial satisfaction—is, indeed, one of our 
sources of pride. That there are difficulties—that, for example, the legal 
profession is not well organized to render adequate legal service to the 
lower middle income groups or even to care for its own less prosperous 
contingent*—is, of course, true and obvious. But the fundamentals are 
there, strong and serviceable. 

It is with the field of public law that our chief concern arises. There a 
rapidly expanding economy has spread far outside the rather narrow 
channels of activity envisaged by the constitutional fathers. In this quar- 
ter we have accepted an inflexibility of doctrine which is really foreign to 
the spirit of Anglo-Saxon law and from which our most direct ancestors, 
the English, have been able largely to free themselves.” It is true that 
the whole trend of the times is toward greater flexibility. But can it be 
achieved by the sole process of judicial attrition with sufficient speed 
to preserve democracy in a world opposed to its ideas and ideals? Of 
course, we must expect some delays in the operation of the democratic 
process, and we must yield to dictatorships the palm for direct and speedy 
action even in peace and most certainly in war. Even so, we have tol- 
erated certain clogs on that process which appear not merely unnecessary, 
but also unwise, in a truly democratic organization. There is a gap be- 
tween the people and their representatives which we do not bridge, and 
which serves admirably to promote irresponsibility and disunity. 

This appears notably in the recurring phenomena of our national elec- 
tions. Once every four years we indulge in what we love to term a popular 
referendum; and after great excitement and large expenditures over a 
period of five or six months, or more, we register our choice at the polls. 
Yet by the time the successful candidate has taken his seat, world condi- 
tions, as well as local views, may have entirely changed, and we cannot 

* There has been increasing interest of the bar in this matter. Among recent references, see 
Llewellyn, The Problem of Undone Legal Service, 26 A.B.A.J. 38 (1940); The “Unauthorized 
Practice of Law” Controversy, 5 Law & Contemp. Prob. 1-174 (1938); Special Committee of 
the American Bar Association on the Economic Condition of the Bar, The Economics of the 
Legal Profession (1938); Clark and Corstvet, The Lawyer and the Public: An A.A.L.S. Sur- 
vey, 47 Yale L. J. 1272 (1938); Law and Lawyers in the Modern World, 15 U. of Cin. L. Rev. 
127, 157-90, 228-44 (1941); Symposium, 16 Tenn. L. Rev. 641-731 (1941). [For a recent 


appraisal of one effort to meet these problems, see Abrahams, The Neighborhood Law Office 
Experiment, 9 Univ. Chi. L. Rev. 406 (1942).—Ed.] 

= “The decision is premature whether you, and thuse who agree with you, have been right in 
trying to shackle the free will of a free people by judicial control, or whether we have been 
right in trusting the free will and a free people to work out their own salvation.” Address by 
the Earl of Birkenhead (Sir Frederick E. Smith, former Conservative Lord Chancellor) 
before the American Bar Association, Aug. 29, 1923, Developments of the British Constitution 
in the Last Fifty Years, 9 A.B.A.J. 578, 581 (1923). 
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tell with any degree of assurance how far the executive still represents the 
popular will. We eagerly scan the ad hoc results of private and profit- 
making polls, but naturally find them unsatisfactory except for temporary 
argumentative uses. 

Again it is not considered strange that the responsible heads of the im- 
portant legislative committees are those who have achieved their posts 
through seniority and who are outspokenly opposed to the executive pro- 
gram. No unity of action in social advance or even in defense, except in 
time of crisis, can be achieved by such a process wherein the various parts 
move in opposition to each other. Indeed, it is a tribute to the genius of 
our people that when waked to a crisis they can advance to a desired goal 
in spite of our formal difficulties of organization. Even though the country 
is large and heterogeneous, the question should be seriously considered 
whether a true parliamentary system, where the executive must be al- 
ways responsible to the electorate and at least the legislative heads must 
be in step with the executive, cannot be achieved. I do not believe the 
obstacles are insurmountable.?3 After some centuries of experimentation, 
England seems to have achieved such a system; and while it does not al- 
ways act with expedition, as the years before the present war show, yet 
it does make possible the welding together of classes there in a way which 
we may well strive to emulate. When Mr. Churchill met Mr. Roosevelt 
in their recent conferences, he could properly feel that he represented the 
views of the English Government at the time, and that their confidence 
in him, until and unless an adverse vote showed the contrary, was a con- 
tinuing thing. Mr. Roosevelt, however, could say only that on a certain 
day in November, 1940, he appeared to enjoy a like confidence of the 
American people, and that no further real test of the matter can be had 
until a day in November, 1944, which may, of course, be too late for all 
democracies. The matter is too important for brief consideration here but 
should engage the serious attention of political thinkers. 

But one may protest that this is to make Demos wholly king. Actually 
this is far from the case. Of course the interaction of executive and legis- 
lature, with the executive taking natural leadership in statutory reform, 
brings its own checks, which operate for all to see under the English sys- 

23 The mechanics of a general election could be made brief and effective with the mechanical 
aids which could be easily adopted. Perhaps, of course, the chief necessity would be to develop 
an effective and always available opposition under a definite leadership. Cf. Brogan, Politics 
and Law in the United States c. 3 (1941); Clark, Supreme—Court or People?, 6 The American 
Scholar 201 (1937); Schattschneider, Party Government (1942); Hazlitt, More Flexible Con- 
stitution Viewed as National Need, N.Y. Times, p. 6E, col. 5 (Feb. 8, 1942); Elliott, The Need 
for Constitutional Reform c. 9 (1935); Herring, Presidentigl Leadership c. 4 (1940). 
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tem. Neither can go to extreme without running the very real danger of 
forfeiting that confidence of the electorate which is responsible for its 
continuance in office. But, more than that, it seems clear that, even under 
a judicial view of self-abnegation, the restraining control of the courts 
will be extensive. In England the power of interpretation of laws yields 
no small measure of control, notwithstanding acknowledged parliamen- 
tary supremacy. With us that control goes even further, since the courts 
are ultimately charged with the duty of ironing out the final frictions of a 
federal system. The question how far state and National governments 
may go in opposing ways becomes for almost all practical purposes a 
judicial one. Further, the extreme pressure for judicial control of adminis- 
trative agencies means that as the latter grow mightily, so do the courts 
expand to restrain them.*4 The means of judicial control are certainly ade- 
quate; it is perhaps a more pressing question, for which we cannot stop 
here, whether judicial techniques are likewise adequate. 

In addition, it must be recognized that some of our most direct consti- 
tutional limitations have been retained and are likely to remain. The 
changes just referred to do not touch the fundamental form of our govern- 
ment as a federal system, or the cherished civil liberties of the individual 
protected by the Bill of Rights. These, too, probably cannot remain static 
in a changing world and should be subject to enlightened reexamination, 
like all others of our institutions, even though formal revision is not an 
immediate possibility. As to the first, the federal system, it must be 
recognized as one of the great compromises of our history, a compromise 
which has remained anything but static to date. The necessities of direct 
action have steadily augmented the power of the Federal Government in 
the past, and we can expect no other course in the future. What is it that 
gave John Marshall his great and enduring fame except his ability to 
foresee just this course and to act upon it at a time when that action was 
most necessary to the building up of a strong Government? It has been 
suggested that some change in organization of the states is necessary, 
perhaps the substitution of regional districts.** I think that is the kind 
of thinking which deserves our most serious attention, and some such 
development seems likely to gather support as time goes on. But for my 
part, I should put this as a problem to be considered after, and not before, 
that of developing political responsibility along parliamentary lines. 

* The passage of a Price Control Act, Jan. 30, 1942, carries with it the creation of a new 
court, an Emergency Court of Appeals, for review of administrative action under the act. 


** The suggestion was made at the conference. See Professor Horack’s paper, The Role of 
Law in a Democracy, in the symposium, op. cit. supra note *. 
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As to the great freedoms, notably freedom of speech, of religion, and 
of the press, however, I do not see the occasion for any fundamental 
change in our cherished ideals. Perhaps one can argue logically that these 
freedoms, too, should yield to the will of the majority. But we must com- 
promise with our strict logical principles in order to preserve our ideals, 
I for one should have no hesitation in so doing, because, after all, the 
democratic way of life must be the subject of compromise and cannot be 
the essence of strict devotion to logical principle such as we may find, for 
example, in a dictator government. I doubt, however, if even compro- 
mise is called for. Because a democracy cannot function except that its 
process be kept clear and unclogged, we need to cherish these freedoms 
for the very life of democracy itself. The ideology which has firmly em- 
bedded these rights in an inflexible Constitution has strong arguments in 
its support. Unlike the various vague constitutional principles which a 
half century or more ago were erected into legislative policemen, these 
are clear and demanding in their expression. The very forcefulness of their 
statement in constitutional form leads us to recognize all the more how 
important they are; the experience of other countries shows how neces- 
sary they are for our preservation. 

Since, therefore, I consider certain of these discussed changes more im- 
mediately necessary than others, I find myself not wholly convinced of 
the wisdom of another proposal recently considered, that of a constitu- 
tional convention.” True, such a convention might be vastly worth while 
as a mere educative organ if the leading men of the country could gather 
together and in a spirit of give and take, without ideological and historical 
inhibitions, discuss the current needs of a democratic government and 
practical ways and means of achieving them. No finer course of instruc- 
tion for the whole country could be conceived even if no constitutional 
reform actually resulted. But I fear the same consequence as has occurred 
too often in state constitutional conventions, where those with vested 
interests in the status quo have been able to unite against the scattered 
proponents of diverse and varying reform and have prevented all change. 
Such a convention unfortunately would start with the opposition of all 
sorts of patriotic organizations as well, who would have vague fears of 4 
complete constitutional revolution. Though we may well ask, as does 
John Chamberlain in a recent magazine, “Who is the patriot—the zealot 
or the realist?”’ yet we dare not minimize the power of the zealot. I expect 
that almost of necessity we shall have to proceed only step by step. Even 
one of the steps here suggested will constitute a vast.mountain to sur- 

*6 This proposal was also made at the conference, note * supra. 
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mount, and I fear only the exigencies of the war crisis or the breakdown 
of defense will bring people in general to see its grave need. 

One must come back, after all, to the pressure of public opinion, which 
is a healthful and invigorating thing, for so often it has achieved results 
where the forms of law seem opposed. After all, we have achieved one 
great and necessary fundamental of the democratic way of life in that we 
do have discussion, which, though often prejudiced and all too ill-in- 
formed, yet is free and vigorous. Moreover, even though slowly, yet in 
due time and in broad ways and trends the weight of public opinion 
makes itself manifest. I do not think lawyers have done their full part 
in helping to stimulate it. I do think they have done more than their share 
in trying to forge chains which in reality are nonexistent. In spite of all 
this there has been movement; and notwithstanding the fears of many, 
notwithstanding what may well be mistakes at localized points, I am 
quite sure that the trend of law and jurisprudence has been healthy, 
sound, and most deserving of encouragement. We become impatient at 
the slow growth of opinion. Particularly in a crisis does the need for 
quicker action seem overwhelming. But there is nothing to do except await 
the slower development, while in the meantime we give such push to the 
movement as we can. Perhaps even conferences of students and scholars 
can properly have their important and stimulating share in forcing consid- 
eration of new and desirable developments in democratic government. 





THE NEIGHBORHOOD LAW OFFICE 
EXPERIMENT 


Rosert D. ApRanAMs* 


legal service occurred to the writer. In common with others, he be- 

lieved it could be demonstrated that there was a place in a large city 
for law offices which were aimed to serve householders in the lower income 
group—the group above the Legal Aid clientele. He further believed that 
there was a vast field of preventive law which had scarcely been explored 
by the lawyer in general practice. 

In his original discussion of the subject, the writer pointed out that 
“the average householder in a large city, faced with a medical problem, 
usually consults a doctor. But when he has a legal question, he visits a 
real estate man, a notary public or a neighborhood petty politician.’”* He 
went on to state: “If the young lawyer of no particular connections, setting 
out to practice in an urban community, is not content to spend his life 
like the filament in an electric light bulb—merely glittering in a vacuum— 
he must be available when he is needed, as is the neighborhood doctor, 
the neighborhood druggist and the neighborhood real estate man.’ He 
ended his discussion with a program for decentralization for lawyers, 
stating that the program for such decentralization ought to involve: 

1. Bringing a law office with high standards of ability and ethics to the neighbor- 
hood, industrial, or suburban community. 

2. Doing away with all mystery concerning fees, by establishing fees in ordinary 
matters not involving litigation on the basis of a time rate, as does the neighborhood 
physician—so much for the first visit, so much for the succeeding visits, the rate to be 
based on the amount of time consumed by the interviewing attorney and the amount of 
time necessary for the preparation of documents and for legal research in a specific 
case. Such rates should be established by voluntary acceptance of standards by the 
lawyer himself, in return for which he would have the right to hold himself out as being 
ready to practice under such standards. 

3. Stamping out of unauthorized practice by an aggressive stand against the giving 
of legal advice and drawing of legal instruments by notaries public, real estate men, 
bankers and other lay persons. 

4. Encouraging young members of the Bar to set up neighborhood law offices to 


I IS now four years since the idea of conducting an experiment in 


* Member of the Pennsylvania Bar; Chairman of the Neighborhood Law Office Committee. 


* Abrahams, Law Offices to Serve Householders in the Lower Income Group, 42 Dickinson 
L. Rev. 133 (1938). 
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conform to uniform standards of practice, to which the average householder may go 
with foreknowledge of the type of service he will receive and the fee he will pay there- 
for, by publicizing on an important scale this decentralization activity of the Bar and of 
the standards set up for such practice. 

5. Supervision of the standards of such offices by some central agency, preferably 
by a Committee of the local Bar Association.’ 


Following the publication of this article, a number of lawyers communi- 
cated with the author on the subject. The letters received were of two 
types: 1) severely critical, usually on the basis that any change in time- 
honored methods of practice tends to lower the “dignity of the profes- 
sion,” and 2) laudatory, but challenging. One man wrote: “Your idea is 
a good one on paper, but, like everything else in our profession, nothing 
will be done about it.” The writer determined, from the interest ex- 
pressed, that the time was a good one in which to attempt a controlled 
experiment which would answer many of the questions which were in his 
mind. He called together a small group of lawyer friends and discussed 
the possibility of an experiment in Philadelphia. He found that it would 
not be difficult to secure other individuals possessed of enthusiasm and 
curiosity who would aid in the carrying out of such an effort. 

How was the experiment to be set up? At once it could be seen that 
there were certain essential requirements: 

1. Those who conducted the experiment must have no financial inter- 
est, direct or remote, in the outcome. 

2. A preliminary effort must be made to discover the most desirable 
neighborhoods in which to open offices. 

3. If possible, the moral support of at least a part of the organized bar 
should be secured. 

All the members of the interested group of lawyers were members of 
the Philadelphia Bar Association. It must be remembered, however, that 
four years ago the atmosphere regarding legal service was not as it is at 
present. Then, neither the American Bar Association nor the local bar 
associations had acted. Then, any experiment in legal service was con- 
sidered a daring and pioneering effort. The very idea of bar publicity was 
just beginning to develop. Seen from the vantage point of the end of the 
experiment, we doubt if many bar associations would oppose the trial, 
but the atmosphere was quite otherwise prior to the experiment, the 
first of its character in the United States. 

The consensus among the members of our committee, therefore, at that 
time was that it would take several years to secure the Philadelphia Bar 


‘Thid., at 136. A sixth point, included in the original, has been omitted since it did not 
become a part of the Neighborhood Law Office Plan. 
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Association’s approval of our experiment. We therefore determined not 
to seek such approval, although in no sense were we hostile to the associa- 
tion. It was our feeling that we of the committee were all practicing 
lawyers, and that we were willing to risk our professional reputations in 
deciding for ourselves whether or not the experiment we proposed was 
ethical and proper. We also proposed to publicize the experiment, and 
felt that there could be no fair criticism of our doing so, inasmuch as we 
would have no financial interest in its success. 

It happened that all the members of our committee, besides» being 
members of the Philadelphia Bar Association, were also members of the 
Philadelphia Chapter of the Lawyers Guild. We were then fortunate 
enough to discover that a majority of the local chapter of the guild fa- 
vored allowing our committee to make its experiment as a committee of 
the guild, the Philadelphia chapter of the guild being a bar association 
chartered under Pennsylvania law. 

We therefore proceeded to draw up a plan for the experiment which 
was to follow. The basic purpose of this experiment was to determine 
whether or not the public wished a service which it was not then receiving. 
We also wanted to test out the practice of preventive law. We knew that 
the big businessman had been accustomed to consult his lawyer before 
taking any important step in his affairs, but we suspected that the house- 
holder had not. We thought it likely that we would find that the house- 
holder usually waited until the necessity for immediate litigation arose 
before consulting a lawyer. In addition, we wished to learn whether or 
not a plan of this sort would be helpful to the economics of the legal pro- 
fession, particularly in aiding young lawyers to obtain a practice. 

There were seven members of the original committee. We were fortu- 
nate in finding so many willing to pioneer. It is significant that all seven 
have remained active through the entire period of the experiment, and 
indeed, there has been no change in the committee, with the exception of 
one addition, that of William Jenks Woolston, who joined the committee 
about a year after the experiment began. The other members were Felice 
E. Darkow, Peirce A. Hammond, Jr., Albert M. Hankin, Norman J. 
Kalcheim, Howard E. Stern, Joseph A. Sutton, and the writer. All were 
lawyers engaged in active practice, and each gave a substantial amount 
of time and effort to the experiment. Indeed, it was a rare occasion ii 
committee meetings to find any member absent.‘ 


4 Special mention must be made in any story of the enterprise of the untiring efforts of two 
of the committee in particular, Felice E. Darkow and Norman J. Kalcheim. Much of the 
detail work, and indeed, of the plan, was done by these two tireless individuals. 
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There was, in the beginning, a division of opinion in the Neighborhood 
Law Office Committee as to the exact procedure to be followed. Some of 
the committee felt that one experimental office should be opened, to be 
followed by others if the situation warranted. Others felt that more than 
one must be opened to give a better spread of statistics and possibilities. 
Some believed that the offices should be subsidized for the first year or 
two, and others were opposed to any subsidy. Various national founda- 
tions were approached by members of the committee with respect to the 
possibility of subsidies, and when it was found that the foundations, al- 
though sympathetic, were not at that time in a position to subsidize and 
that at least a year’s delay would result if subsidies were to be secured, 
it was determined to proceed without any grant. As a matter of fact, a 
majority of the committee had favored opening without subsidies even if 
they were available. 

During the spring and summer of 1939 the committee met on the 
average of twice a week. Its discussions were long and animated, but all 
its decisions were finally arrived at by a unanimous vote. It would be 
wearisome to recount the numerous problems which had to be settled 
before the experiment could begin, but as the plan finally evolved by 
about mid-summer of 1939, the program had been set as follows: 

1. The Neighborhood Law Office Committee would act as the super- 
vising group for the experiment. No member of the Neighborhood Law 
Office Committee could participate in the experiment in any of the 
offices, or have any financial connection with them. 

2. All publicity for the experiment would be done by the committee, 
and none would be permitted by the participants in the experimental 
offices. 

3. Offices would be opened in four neighborhoods which a preliminary 
study by the committee would indicate to be promising. 

4. Each neighborhood office would consist of a partnership; that is to 
say, Offices in the experiment could not be opened by individuals. 

5. There would be no financial connection between the various offices; 
that is, no pooling of profits and losses. 

6. The capital for setting up the offices would be furnished by the par- 
ticipants, who would agree to operate for a period of not less than six 
months. 

7. The partners in each office would enter into a partnership agreement 
among themselves, a copy of which would be deposited with the commit- 
tee. In every such partnership agreement the partners would agree to 
enter into an agreement with the Neighborhood Law Office Committee. 
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8. All offices would be open part time only, and all participants would 
be required to be in active practice elsewhere, either as partners, em- 
ployees, or individual practitioners in other locations. However, the part- 
ners in any Neighborhood Law Office could not be partners of each other 
in any other office. 

9. The Neighborhood Law Office Committee would enter into an agree- 
ment’ with each participating partnership by which the partnership 
agreed to abide by certain standards of practice set up by the Neighbor- 
hood Law Office Committee, in return for which the partnership was to 
be permitted to state upon its stationery, and on its window, that it was 
a Neighborhood Law Office authorized under the National Lawyers Guild 
Plan. 

10. The agreement also would provide for certain minimum fees, cer- 
tain maximum fees, and for a fixed charge of $1.00 for an interview of 
not more than one-half hour’s duration. 

11. The committee would have the right to cancel the agreement with 
or without cause, in which case the partnership was no longer to hold itself 
out as being a participant in the experiment. 

12. No paid advertising would be used for the experiment. 

13. The participants in the experiment would not be required to be 
members of the Lawyers Guild or of any other bar association. 

14. No criminal cases would be served under the plan. The practice of 
criminal law in Philadelphia, the committee knew, was a specialty, largely 
concentrated among a few practitioners. It is, by its very nature, almost 
exclusively litigation. Preventive work in criminal law is sociological 
rather than legal. 

15. All of the offices would be required to keep uniform records and 
furnish statistical reports at stated periods to the committee. The com- 
mittee was to have access to all the records of the offices, but would not 
be permitted to extract the names and addresses of clients from the files. 

16. The original personnel for the partnerships would be secured 
through the efforts of the committee. 

17. The committee formulated certain maxims of practice, in addition 
to the standards set forth in the agreement, which maxims were recom- 
mended to the attention of the participants. These maxims were as fol 
lows: 

Preventive law is to justice what preventive medicine is to health. 

It is the dignity of the client, not that of the lawyer, which counts. 


5 A copy of the agreement may be obtained from the author, who may be addressed at 70 
Bankers Securities Building, Philadelphia, Pa. 
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The lawyer who makes a mystery of his fees makes a critic of his client. 


18. The committee would accept full responsibility for the operation 
of the experiment. 

19. Free work would not be done in the offices. Persons who could not 
pay would be referred to the legal aid society. 

20. The experiment would begin on November 1, 1939, and continue 
for eighteen months. Even if the experiment could not be performed 
under ideal conditions beginning at that date, it was felt that lawyers are 
so inclined to dilatory action that it would be better to set a date and 
abide by it than to wait for perfect arrangements to be made. 

21. The experimental offices would be expected to provide sufficient 
funds for the printing of standard forms advised by the committee. 

22. The committee would steadfastly avoid the grandiose and the 
“high falutin’.” No matter what the temptation, we would try to do a 
small job well rather than bungle an attempt at a more imposing under- 
taking. 

Having arrived at a program, we began to move toward its execution. 
We learned which neighborhoods had a high percentage of relief popula- 
tion. These we eliminated from our consideration since what we were 
doing was not philanthropy, and relief clients are the natural clients of 
legal aid agencies. Following this, we eliminated neighborhoods in which 
the population lived largely in individual detached houses, paying a high 
rental. We felt that most of these people already had attorneys. We then 
looked into the question of the number of lawyers who were practicing in 
neighborhoods in which we might otherwise have been interested in open- 
ing experimental offices. In some of these neighborhoods we interviewed 
the lawyers who were already there. Without much difficulty, and, it 
must be owned, without too much research, we arrived at a list of neigh- 
borhoods which we felt might be suitable for the opening of experimental 
offices. Undoubtedly, we could have done a better job in this phase of 
the experiment had we not been so determined to open on time. Had we 
wished to spend a year or two in making a survey, we would have had 
more detailed data upon which to base our judgment, but, since we had 
felt that a measure of rash enterprise was necessary to the success of the 
experiment, we did not dally too long before deciding. 

We then wondered how to go about finding the proper personnel. This 
problem practically took care of itself. Instead of formally announcing to 
the general bar and the public that we were going to begin the experi- 
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ment, we instituted a whispering campaign, in which we let it be known 
that the committee was considering applications, and that we would meet 
with interested lawyers. For this purpose, a Sub-Committee on Person- 
nel met frequently during the summer of 1939. Somewhat to our surprise, 
142 lawyers communicated with the committee and expressed interest in 
participating. Some of these came to us with partnerships already ar- 
ranged; others wished introductions to persons who might become their 
partners. Since we were all anxious to avoid needless red tape, we did 
not have these lawyers fill out questionnaires. Instead, we interviewed 
each one, and a very pleasant and interesting time we had. We learned 
much more in these interviews about the practice of law in Philadelphia 
than we had ever known before. Our opinion of the general quality and 
character of the younger members of the bar soared. We found that al- 
most all were idealistic in their approach, provided they were given en- 
couragement. We declined no applications and forced no associations. 
Instead, we talked out the situation with each applicant. In many cases 
the applicant himself came to see that he was too remote from any of the 
neighborhoods in which we wished to experiment, or that he did not have 
the necessary time to devote to the effort, or that he was really not in 
sympathy with the change in the type of practice which we were attempt- 
ing, and therefore, he himself would withdraw his application. In each 
case we favored lawyers who lived in or near the neighborhood to be 
served, though in some cases it was not possible to secure such men. 

We did find that the degree of interest would make it necessary for us 
to open more than four offices at the beginning, for we did not think it 
fair to turn down men who were in every way eligible merely because we 
had fixed an arbitrary number of four offices. For this reason, prior to 
the opening day, we had six offices ready to open, and shortly after 
November 1, 1939, we had eight. At one time we had as many as eleven. 
At the present time ten are operating, including two affiliated offices, 
which, although they were established prior to the opening of the plan, 
have come in under it since, as will be explained later.® 

The devising of forms also occupied the attention of the committee 
prior to the opening. We knew that any experiment of this kind would 
strangle itself very quickly in red tape if the forms required to be kept 
by the offices were difficult or long. On the other hand, the principal value 
of the experiment, as far as we were concerned, was in gathering statistical 
material concerning the operation of the offices. 

We limited, and now limit, our forms to two, of which one was the docket 


6 See pages 424-25 infra. 
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card. This card contained in the upper left-hand corner a place for the 
name of the client and his residence and telephone number, and in the 
upper right-hand corner a place for the name of the defendant and his 
residence. In the same corner was a serial number; each card bore a differ- 
ent number. On the left side of the card, under the name of the client, 
was a questionnaire. This questionnaire was to be filled in by the inter- 
viewing attorney. It did not have to be filled in while the client was pres- 
ent in the office, for we felt that some clients might resent an air of insti- 
tutionalism in the offices. We therefore instructed the lawyers that it 
would be up to them to secure the information from the client during the 
course of the interview, and that all the questions on the card must be 
answered. There was a question as to the marital status, another as to 
the occupation, and a third secured information as to the place of em- 
ployment. The fourth asked where the applicant had heard of the service. 
The fifth recorded the nature of the complaint in a word or two, and the 
sixth, which was the most important, asked the question, ‘““Have you ever 
before visited an attorney?” If the answer was “Yes,” then, “Was it a 
legal aid society or a private attorney?” This last question, the lawyers 
were instructed, must be asked of every client, and an answer required. 
Naturally, one of the most important questions which the experiment was 
to answer for us was what percentage of clients coming to these offices 
had never before visited a lawyer. We realized from the beginning that 
the percentage of those who come to any law office who have never before 
been to a lawyer is probably high. Unfortunately, there was, and is, no 
available comparative figure from offices not operating under the plan. 
The remainder of the card had an office record of the fees paid, costs de- 
posited, etc., and a large number of lines on which the attorney interview- 
ing was expected to write up briefly the facts of the case, together with 
the date. On each succeeding visit, the attorney who had interviewed the 
client continued the record, so that there was a running record of all cases 
available at all times. These cards became the property of the individual 
offices. Our committee had the right to inspect them at any time, but did 
not have the right to take the names and addresses of the clients. 

The second form was a record sheet. This sheet was kept in duplicate 
from day to day, and at the end of each month one sheet was sent to the 
committee and the other retained by the office. This sheet referred to the 
cases by number, taking the number from the upper right-hand corner of 
the docket card, so that no names of clients appeared on the sheet. Fol- 
lowing the number, the record contained a large number of small squares 
suitable for check marks, to show the sex, marital status, employment 
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status, and type of case of the client, together with the answer to the 
question as to previous legal service. In addition, it was optional for the 
offices to give certain financial information as to the fees paid in each 
case, but each office had to certify that at least the $1.00 first interview 
fee had been collected. The number of interviews in a case was also re- 
turnable on this sheet. Where a case was newly opened during the month, 
all the statistical information would appear. Where it was an old case, 
continuing from month to month, the number would be repeated from 
the previous month, and since the numbers were serialized it was easy 
for the committee to know at a glance whether or not the case was old or 
new. Records of old cases did not repeat the statistical information, but 
gave new information regarding the number of interviews and fees. 

In addition to the above two forms, we supplied a one-page mimeo- 
graphed circular concerning the aim of the Neighborhood Law Office ex- 
periment and giving the address of the committee in the event persons 
wished to make complaints regarding the service. It is significant to the 
committee that during the eighteen months of operation only one com- 
plaint was received, and this was a trivial one, whereas a substantial num- 
ber of letters of commendation from clients came in. The circular referred 
to was to be distributed only in the office itself, and there was no broad- 
side distribution under doors in the neighborhood or otherwise. 

Shortly before November 1, opposition began to come to a head. 
Threats were made of injunction action by lawyers already practicing in 
neighborhoods. The committee was successful in obtaining a meeting with 
various leaders of the bar, including officers of the Philadelphia Bar As- 
sociation, at which the writer told what the committee was about to do. 
He explained that his committee did not feel it necessary to ask the con- 
sent of either the courts or the bar association to begin; that the mem- 
bers of the committee were conscious of the fact that they were risking 
their professional standing in going ahead, but that they had decided to 
do so regardless of opposition, unless prevented by a court of competent 
jurisdiction. He also announced at that time the formation of the Com- 
mittee to Evaluate the Neighborhood Law Office Plan (which came to be 
known in the press as the “Blue Ribbon Jury’’).? Some time before, our 


7 We were fortunate in the type of person who agreed to serve on this committee. Mrs. 
Curtis Bok, who is prominent in many fields in Philadelphia, accepted the chairmanship of the 
Committee to Evaluate. A number of well-known lawyers, none of whom was a member of the 
National Lawyers Guild, also agreed to serve,.as well as representatives of labor, businessmen, 
and sociologists. 

Two of the original members of this committee had to resign before the conclusion of the 
experimental period, due to appointments to high offices: Mr. Eari Harrison, because of his 
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own committee had concluded that although we believed we had an open 
mind regarding the experiment, we doubted if anybody else would credit 
us with impartiality. We felt that an outside committee, having no rela- 
tion to the experiment, and representing the lay public as well as the 
lawyers, ought to be given an opportunity to observe, and we also felt 
that such a committee would serve as a buffer between those who would 
criticize the experiment through prejudice against change or for irrelevant 
reasons. All the members of the Committee to Evaluate served with the 
understanding that their service on the committee did not imply any 
endorsement of the Neighborhood Law Office Plan. This committee held 
meetings at frequent intervals. Members of the committee visited each 
of the offices and observed, and each member of the committee was given 
the right to inspect all the records of the offices at any time. The Uni- 
versity of Pennsylvania Law School appointed a fellow of that school to 
serve as Secretary of the Committee, as a part of his duties. This Com- 
mittee to Evaluate has not yet filed its report, but our committee under- 
stands that it will do so shortly. We are very much interested in what the 
report will show, and we expect to profit greatly by any criticisms of the 
plan contained in it. The committee has done a public service in observing 
the plan and the Neighborhood Law Office Committee is most grateful to 
those who gave their time and energy in this cause. 

Having approved the office locations and personnel, devised the forms 
and method of publicizing the experiment, and taken steps to organize 
the Committee to Evaluate the Plan, we found ourselves ready to open, 
as proposed, on November 1, 1939. Following its maxim that it is the 
dignity of the client and not that of the lawyer which counts, the com- 
mittee had insisted that the offices must be simply furnished. The cus- 
tomary “front’’ was absent. No office spent more than $90.00 on furnish- 
ings, exclusive of its typewriter and supplies. The offices were either in a 
first floor store front or on the second floor of a small building or in the 
front room of a converted house. No office opened with fewer than two 
participants, and although the committee had permitted up to six in any 
partnership, none had more than four on the opening day. Each partic- 
ipant, as a guarantee of his good faith, had been required to deposit 
$100.00 in the funds of his own partnership. This, however, could be with- 
drawn at any time, with the consent of his partners. Each office was re- 
quired to pay $5.50 to the committee to cover the printing costs of the 


appointment as Director of Alien Registration, and Dean Herbert F. Goodrich of the Uni- 
versity of Pennsylvania Law School, because of his appointment as a Judge of the United 
States Circuit Court of Appeals for the Third Circuit. 
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forms. The committee has never found it necessary to make any other 
assessment after the initial one, although it had and has the right to do so, 
The expenses of the committee to this date have been less than $100.00, 
and this outlay has been spent entirely for printing and incidentals. The 
day before opening, all the participants were assembled, the committee 
went over the technique of the experiment with the lawyers in detail, and 
last-minute instructions were given. 

In an atmosphere of some tension, the offices opened on time. All the 
newspapers covered the event. The reporters toured the offices and wrote 
favorable stories. One reporter, without the knowledge of the committee, 
registered as a client under an assumed name and presented a domestic 
problem to the interviewing attorney, in which the attorney could have 
made a much larger fee by advising a divorce, but instead he advised a 
reconciliation. This made a favorable impression, particularly as we had 
stressed preventive law as one of the objectives of the offices. On opening 
day we also had a radio program by the courtesy of one of the local sta- 
tions, on which Mr. Francis Taylor, then President of the Philadelphia 
Chapter of the Lawyers Guild, described the plan. The response of the 
public, while not overwhelming, was immediate. We feared that the early 
publicity might cause a rush which would peter out when the publicity 
stopped, but this was not the case. The stream of clients was a steady 
one. During the eighteen-month experimental period, from November 1, 
1939, to April 20, 1941, 1,011 clients were served in the experimental 
offices (exclusive of the affiliated offices, which will be described later). 
At the present time, when the plan has passed the end of its second year, 
nearly 2,000 clients have been served. All the offices were open only part 
time each day, since all the attorneys in the offices had other office con- 
nections. Figured in hours given the entire group of offices, the experiment 
would have consumed the time of only four full time lawyers. 

The committee had anticipated that there would be difficulties in su- 
pervision during the experimental period. These difficulties proved not 
nearly so formidable as had been expected. Almost without exception, 
the personnel lived up to the high standards set. 

Following the advice of the committee, a real effort was made by many 
of the offices to enter into the community life of the neighborhood in 
which they were situated. One office became a polling place on election 
day. Another partnership was elected solicitor of the local businessmen’s 
organization. A third became the headquarters of a community credit 
group. A fourth offered a special service on income tax returns. In that 
office 154 income tax returns were prepared, but the persons for whom 
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these returns were prepared were not registered as clients under the ex- 
periment.* At first, meetings were held at which the partners in the vari- 
ous offices could meet those in other offices, but this proved unsuccessful 
and was dropped. 

The committee was encouraged by two facts which appeared at once 
and which remained constant through the entire experiment. One was 
that over the eighteen month period 82.4 per cent of those who came to 
the offices stated that never before had they entered a law office, either 
legal aid or that of a private attorney; the second was that a very large 
percentage of clients came for preventive advice rather than for litiga- 
tion. Less than 5 per cent of the clients had matters involving litigation. 
Less than 2 per cent actually litigated. Those served constituted a true 
cross-section of householders in the lower income group. There were 
school teachers, clergymen, day laborers, skilled laborers, civil service em- 
ployees, and (at one office only) farmers.° 


* These persons were not counted in the statistical return of the number of clients served. 
In 1942 more than 1,000 income-tax returns will have been prepared by these offices before 
March ts. 


* The breakdown for the eighteen-month experimental period, as to occupation of clients, 
gave the following results: 
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In the same period, a break-down as to the type of case served was as follows: 
criminal (incidental to civil litigation) 
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The committee has always believed that the earnings of the offices are 
not a matter of public interest. If a proper service is provided, it is im- 
material to the public how much the lawyers in the offices make from 
their efforts. Since there is no subsidy, those offices which do not run on 
a profit basis are bound to close, and the situation, therefore, adjusts it- 
self. The committee does not believe, however, that these offices will ever 
provide serious economic competition for the remainder of the bar. 

At the request of the Committee to Evaluate, certain figures concern- 
ing fees and expenses were prepared for a sample office during the first 
year of operation. It was determined, for this purpose, to take neither the 
best nor the worst office. The office selected had 127 clients the first year, 
which was the second largest number in any one office. Expenses for the 
first year of operation were $365.50. This does not include the furnishing 
of the office, which cost approximately $60.00 in cash, the remaining fur- 
niture being contributed by the participants from what they already had. 
The major item of expense was rent at $25.00 per month. The remainder 
was for telephone and stationery, and $5.50 for forms supplied by the 
supervisory committee. The total fees in cash received during the same 
year were $660.53. In addition to this, from cases included in the 127 
opened during the first year, $302.00 more came in during the second year, 
and a number of the 127 cases are still open at the present time, in the 
third year. Of the 127 cases, 81 had $1.00 fees only. The remainder varied 
greatly. There was one fee of $100.00, and another of $80.00. The next 
largest fee in that office was $21.00. The average fee, figured on a cash 
basis, was $5.21, and on an accrual basis, including what came in during 
the first and second years from the first year’s cases, the average fee was 
$7.57. Not one of the 127 clients who came to the office had previously 
been personally known to the lawyers in the office. This particular office 
was open twenty-eight hours a week and had two partners, each of whom 
gave fourteen hours a week to the project. 

The question may occur as to whether or not the financial return re- 
ceived by the participating attorneys will ever warrant the effort they 
make. The answer to this appears to be definitely that it will, although 
not in all offices. The financial return in the second year for this office, 
which did a substantial volume of business, was much greater than for 
the first, and in the third year the increase is again large. From the indi- 
cations in the fourth year, an office in a suitable neighborhood should 
clear about $5,000.00, to be divided among the participants, and there 
should be a substantial increase each year thereafter for another three or 
four years. At least one office, now in its third year, will do this well, 
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and two others will approach it. At the present time, the committee con- 
siders that in three of the offices the participating lawyers are now with- 
drawing a fair return for the time they are spending. Their enthusiasm is 
undiminished, and at the end of the experimental period, which was al- 
most a year ago, all the offices except one signified their desire to con- 
tinue, although at that time the committee informed them that they had 
fulfilled any moral obligation which they had to the experiment. It must 
be remembered that, in addition to the immediate financial return, the 
young attorney participant has an opportunity to meet a-clientele which 
may furnish him with a lifelong source of practice, for persons who meet 
him first in the Neighborhood Law Office are not unlikely to remember 
him in later life when counsel is needed, if the necessity arises. 

One of the criticisms which has been most often levelled at the experi- 
ment has been that the tendency of the low priced offices is to fix the fee 
level for the remainder of the bar on a low basis. This the committee 
does not believe to be a justifiable criticism. More than four out of five 
who came to the offices had never been to lawyers’ offices before. The 
committee believes that, since most of the work done is preventive, most 
of those who came to the offices would not have visited other attorneys 
had they not had the service available. A test check among one hundred 
clients showed that this was undoubtedly the attitude of almost all. The 
general feeling was that they had gone to a lawyer because they had found 
a convenient service in the neighborhood at a price known to them in 
advance, that is, $1.00 for an interview. Early in the experiment, the 
offices were dubbed “5 and 10 law offices” by some of the newspapers. 
This was due to the fact that the committee had explained that in picking 
locations for offices one of the factors always considered was whether 
there was a 5 and 1o cent store and a movie theatre in the same block. 
Since both 5 and 1o cent operators and movie chains locate only where 
there is a high traffic count, the presence of such enterprises was a guar- 
antee that in the particular locality the office would be observed by many 
people. The committee cared little what the offices were called, as long as 
the service was a proper one. On quality of service there was never any 
compromise. Only the best is good enough in preventive law. 

As the experiment developed, all went with a greater degree of smooth- 
ness than we had expected. The only phase of the job that the committee 
feels it did not do as well as it had hoped was in the field of publicity. 
We had determined to use radio, general newspapers, neighborhood news- 
papers, and speakers in any way we could without making payment for 
such use. We used but two radio programs, the first on opening day, as 
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before described, and the second a dramatization of the Neighborhood 
Law Office Plan. The preparation for these programs took so much time 
that we were unable to continue, although facilities of the stations were 
again offered to us. The publicity in the daily press was uniformly favor- 
able, and there was much of it without any particular effort by the com- 
mittee. A Speakers’ Committee functioned as expected, and numerous 
speeches were made to neighborhood organizations, such as businessmen’s 
groups, service clubs, and churches. All these efforts, however, were more 
or less sporadic. Since all the members of the committee were in active law 
practice, it was impossible for them to devote the time necessary for 
carrying these efforts through to their logical goals. 

In one field, however, there has been no lag, and that is in the publicity 
in the neighborhood newspapers. There are a large number of these news- 
papers in Philadelphia. They are given away from door to door and carry 
advertising. Many of them maintain a high standard of news coverage. 
We offered these papers a service which we do not pay them to run, but 
for which they pay us nothing. This service is in the form of a bulletin 
released every week under the title, “It’s the Law.” This bulletin con- 
tains interesting facts about new legislation, odd quirks in the law, new 
decisions of general interest, etc. In the beginning we asked the news- 
papers to run the service for a few weeks, and told them we would con- 
tinue to give it to them if reader interest warranted. Each is labeled asa 
bulletin from the Neighborhood Law Office Committee, which supervises 
but has no financial interest in the Neighborhood Law Offices operated 
under the plan in various parts of the city. The addresses of offices are 
not given. At the date of this writing we have reached the one hundred 
sixth issue of this service. Some of the newspapers which began with 
number one are still carrying it, and others have come in from time to 
time. The large interest in this service has led the committee to believe 
that bar associations and other interested groups ought to investigate the 
possibilities of running such services in the general press. The service 
differs from that now in use in many newspapers, in that it does not 
answer specific queries or letters from readers. It is general in character 
and informative about new legislation and important decisions. 

The public reaction to the experiment has been excellent. Many times 
speakers who have addressed neighborhood groups on the subject have 
reported that persons present have said that their opinion of the entire 
legal profession has been raised because of this effort. In several neigh- 
borhoods businessmen’s organizations have made a special effort to see to 
it that the service is publicized in the neighborhood. 

The reaction of the bar to the experiment has been mixed. Very few 
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who have actually visited the offices have not come away inspired, stimu- 
lated, and enthusiastic. Many who came as skeptics have left as con- 
firmed friends of the plan. From the beginning, large numbers of lawyers’ 
committees from other cities came to Philadelphia to observe. More than 
thirty such committees have made visits to the present date, and most of 
them have reported enthusiastically after their visit. In one case, the 
committee was amused when a gentleman who was delegated by a bar 
association to investigate came to Philadelphia, lunched with the writer, 
went out to two of the offices, found one of them closed because his visit 
was not timed during its office hours, spent ten minutes in another, went 
back home and wrote what he called a “definitive report,” in which he 
demolished our experiment in much fine language. This report was 
printed and distributed by the bar association which had delegated the 
attorney for the task, and remains a monument to his trip and his acu- 
men. Other committees have given a large measure of attention to the 
plan, notably the American Bar Association Committee on Legal Serv- 
ice,*° which sent a man to observe who spent an entire week in the offices. 
This committee has written two informative and interesting reports on 
the Philadelphia Plan, as well as on other legal service projects in various 
parts of the country." A Committee of the Pennsylvania Bar Association 
also wrote an interesting and favorable report.” The best informed and 
most accurate of all reports of the experiment was that of the California 
Bar."? In all, more than 2,000 pieces of mail from attorneys were received 
and answered by the committee during the experimental period. The en- 
couragement given by some of the leaders of the bar was of inestimable 
value to the experiment." 

As the length of time that the offices were open stretched out, there 
were inevitable changes in personnel. Young lawyers withdrew as they 
became too busy in their other connections to give the necessary time, 
and their places were filled by new applicants.’ In many cases those who 


* This committee is headed by Mr. Kenneth Teasdale of St. Louis, Mo. 
65 Reports of Am. Bar Ass’n 255, 451 (1940). 

* 46 Annual Report of Pa. Bar Ass’n 253, 257 (1940). 

8 15 Cal. State Bar J. no. 8, pt. 2, at 104-56 (1940). 


4 Especially notable was the advice and understanding of Dean Lloyd K. Garrison, of the 
University of Wisconsin Law School. The Special Committee on the Economic Condition of 
the Bar of the American Bar Association, of which he was chairman, referred to the plan at 
length in one of its reports. Am. Bar Ass’n, The Economics of the Legal Profession 148-59 
(1938). Dean Garrison’s assistance and comment were always open to the committee, and 
often sought. 


18 The average number of lawyers participating in the offices during the experimental period 
was 36. At present there are 31. 





422 THE UNIVERSITY OF CHICAGO LAW REVIEW 


withdrew later became of invaluable assistance to the committee in help- 
ing to administer the plan. The turnover in personnel, however, con- 
sidering the nature of the enterprise, has been small. 

It is the considered opinion of the committee, following the experiment, 
that the service provided has made a real place for itself in the Phila- 
delphia community. It is also our feeling that the type of service given 
should be available in every large city, and that the practice of preventive 
law is in its infancy. Time after time, in the neighborhood offices, persons 
have come in before they signed installment leases, leases for real estate, 
or other contracts. Many an impending domestic break-up has been pre- 
vented, and an enormous volume of preventive work has been accom- 
plished, all of which is for the general benefit of the community, as well 
as for the economic benefit of the lawyers who were paid for their advice. 
The appalling consideration, in the mind of the committee, is that in this 
tiny experiment such a large volume of preventive work has been found. 
It must be that thousands upon thousands of clients go unserved each 
year in the United States in similar matters because of the non-availabil- 
ity of service. This is a fault which may be laid directly to the bar’s neg- 
lect of the field. The public cannot be expected to demand a service unless 
it understands what is to be gained, and the bar, which claims a monopoly 
on legal service, has an educational duty to acquaint the public with its 
facilities, and where such facilities do not exist, to create them. 

It is with this in mind, before discussing the future of the Neighborhood 
Law Office Plan and its possible extension, that two other activities of 
the committee, which were a direct outgrowth of our experience, should 
be described. The first of these is an Institute in Preventive Law, held 
under the auspices of the Neighborhood Law Office Committee on Jan- 
uary 5, 12, and 19, 1942. Members of the committee who had spoken 
in various neighborhoods had reported much ignorance on the part of the 
public of the fundamentals of American law. Even the teaching of law 
in courses for laymen, it seems, is usually done by the case and text 
method, rather than along the lines of courses in appreciation, such as 
those given to persons who wish to learn to listen to music, or to look at 
pictures, but who do not wish to become performers or artists. 

It seemed to the committee that a presentation of some of the funda- 
mentals might interest a lay group. Following the committee’s guiding 
principle of doing a small thing well rather than attempting anything on 
a grand scale, we determined to conduct an institute in a limited field 
as an experiment. Consultation with various leaders in other fields, par- 
ticularly that of social service, made us believe that the subject of the 
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law of the family was.one in which there would be much interest evoked. 
For this reason, this experimental institute was confined to the law of the 
family. The first session, on The Family and Its Members, concerned re- 
quirements for marriage, obligations of support, property ownership in 
the family, adoption, legitimacy, divorce, etc. At the second session The 
Family’s Home was discussed, and the material covered included the law 
governing the purchase of a home, mortgages, landlord and tenant, levies, 
evictions, dangers of sub-tenancy, etc. At the third session The Family’s 
Business was the subject, and among the sub-topics discussed were the 
law of personal property, installment leases, bailments, automobile pur- 
chase contracts, pawnbroker law, etc. Each session consisted of a lecture 
for an hour, followed by a discussion for three-quarters of an hour. No 
charge was made for attendance. 

The committee was delighted at the interest shown by leaders in the 
social service field in Philadelphia. Three of the most prominent served 
on a committee which outlined the material and permitted their names 
to be used as co-sponsors in the announcement of the institute. 

Since the committee had had no experience in conducting such a course 
there was no way to determine how many would attend. A room seating 
60 persons was secured, and 600 announcements were sent out, with the 
suggestion that reservations be made in advance by interested parties. 
The committee was dubious about proceeding with the institute because 
the entry of the United States into the war made us feel that public in- 
terest in the undertaking would be lacking. Nevertheless, a week before 
the first session, the committee was compelled to make arrangements to 
raise the seating capacity to 80, and prior to the opening all 80 seats had 
been reserved, and 40 more requests for reservations had had to be turned 
down. The attendance consisted of social workers, probation officers of 
the courts, clergymen, and many others whose work brings them in close 
contact with family law. The neighborhood offices were permitted to 
make reservations for persons prominent in their neighborhood who 
wished to attend. 

It should be emphasized that the teaching method in the institute 
bears no relation to the usual teaching of law, either in the law school or 
in law courses for commercial students. The entire attempt is to give an 
appreciation of law, and to show at what point in a given set of facts a 
legal situation and status was created. The natural implication is to teach 
the layman the value of a preventive legal service and to show that the 
earliest point in which he calls in skilled help is the likely point in which 
to prevent litigation. The committee feels here again a vast new field for 
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education, which would undoubtedly reflect itself as an economic assist- 
ance to the bar, has been opened. 

The institute was an unqualified success. A local college has requested 
that the institute be repeated under the joint auspices of the college 
and the committee, and it is probable that new institutes on other phases 
of the law will be presented. 

The second project which has developed is a study of court costs. Many 
clients have complained to the Neighborhood Law Offices that the costs 
of court action are prohibitive or that the basis for such costs is inequita- 
ble. It occurred to the Neighborhood Law Office Committee, during a 
discussion of this subject, that very little is known of the philosophic basis 
and real meaning of court costs. Ought there to be costs at all? Should 
not the courts be free to all and paid for out of general taxation, just as are 
the police force and other public services? A preliminary survey showed an 
immense variation in the costs charged in different states, and even in 
the various courts of the same state. It was obvious, however, that to 
make any study of court costs was a project in itself, although it has an 
intimate connection with the whole problem of legal service. A new com- 
mittee was formed to study court costs, under the chairmanship of Mr. 
William Jenks Woolston of the Neighborhood Law Office Committee. At 
the last annual meeting of the National Association of Legal Aid Organi- 
zations, in October, 1941, that Association agreed by resolution to ap- 
point a committee to act in conjunction with Mr. Woolston’s committee 
in making the study, and preliminary steps are now under way. 

At the conclusion of the eighteen-month experimental period of the 
Neighborhood Law Office Plan, which was April 30, 1941, there was no 
doubt about continuation of the plan. The offices wanted to continue, the 
public apparently desired continuation, and the opposition of lawyers had 
subsided to a minimum. 

From the beginning, it had been the earnest desire of the committee 
not to injure the practice of any lawyer who was already in neighborhood 
practice. Some time after the opening of the first office, a number of 
lawyers who were already established in neighborhoods inquired as to 
whether or not they could come in under the plan. This required the de- 
velopment of a new program on the part of the committee. It was de- 
cided to take in any office, otherwise eligible, which would sign an agree- 
ment identical with that signed by the experimental offices, except that 
clients already on the books of the office were excluded from the operation 
of the plan. That is, it was not necessary for the affiliated offices to charge 

the $1.00 fee or observe the minimums or maximums in the schedules 
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with clients already known to them. These offices also were not required 
to report in detail as were the others, but the committee had the same 
supervisory rights, and the affiliated offices agreed to keep card records 
as did the experimental offices. Two such offices came in under the plan, 
and a number of others are now negotiating with a view to doing so. The 
committee has not and will not bring pressure on any office to bring it in 
under the plan. To come in or to stay out is entirely voluntary with the 
lawyer already practicing in the neighborhood. 

At the end of the experimental period the Selective Service Act had 












































































































, already gone into effect. It became apparent, therefore, that the person- 
s nel problem shortly would become an urgent one. For this reason, the 
1 committee determined not to enter on a program of expansion, but in- 
e stead to preserve the pattern of the experiment by concentrating on keep- 
n ing the high standard of quality in the service given by the offices already 
n opened. The committee had previously felt that an expansion to twenty 
0 or twenty-five offices in Philadelphia would be warranted by the public 
n demand, but the realization that numerous personnel difficulties were im- 
1- pending made the committee abandon its previous ideas on the subject. 
r. At the present time, a number of participants in the plan have entered 
\t the army, and others expect to leave momentarily. So far, the committee 
i- has been able to find successors for those who have left, but how long it 
p- will be able to do so remains to be seen. The committee hopes that it 
ee will be able to hold the ground already won to serve as a pattern for ac- 
tivity after the war, but any expansion at the present time seems out of 
he the question. 
no During the period of the experiment, a number of legal service plans 
he on a different basis from that in Philadelphia were set up in various cities. 
ad The committee gave sympathetic attention to communications from those 
who were operating these experiments and is hopeful that where they 
tee have begun they will continue, for it will be interesting to compare their 
od results with ours."® Every possible approach to the problem should be 
of tested out—the only attitude with which the committee disagrees is that 
to of those who are opposed to any experiment at all. As far as is known to 
de- the committee, the Philadelphia Plan is the only one operating on a de- 
de- centralized basis and without subsidy. 
a From time to time, groups in other cities have contemplated the open- 
jon "6 For a recent appraisal of some of these plans, see Morris, Legal Service, 1 Lawyers Guild 
Rev. No. 4, at 35 (1941). The Chicago Lawyer Reference Plan should be compared to the 
Pe: Philadelphia Neighborhood Law Office Plan. Lawyer Reference Plan, Report of Operation 





from January 10, 1940, to March 26, 1941, 22 Chicago Bar Record 335 (1941). 
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ing of offices under the Philadelphia Plan, and the committee has en- 
couraged the advancement of such plans. Although feeling that each un- 
dertaking should be a local one, adjusted to the needs of the local com- 
munity, the committee has no doubt that a need exists in nearly every 
American city similar to the need which was found in Philadelphia. It 
does not do for lawyers in other cities to say, “Your problem is different 
from ours.” We do not believe the problem differs, except in degree. 
There are neighborhood lawyers practicing in all large cities, but few are 
those who give the type of service, especially in the preventive field, which 
is offered in the Philadelphia offices. There is no question in our minds, 
having completed the experiment, that the plan, as devised, has suc- 
ceeded and will succeed. Should it become necessary, through lack of 
proper personnel, to close some or all of the offices during the war period, 
we believe that the pattern set up by the experiment will serve to guide 
others after the emergency. 

At the present time, it is necessary for our committee to meet but once 
each month, with an occasional special meeting to consider an urgent 
situation. At our regular meeting we inspect the current reports, decide 
on matters connected with personnel, and in general act as a supervisory 
board for the plan. It must be owned that at our committee meetings 
lately we have had much pleasure in observing reports from one city after 
another of action by bar associations leading toward the establishment of 
legal service plans.'? The movement in which we feel we have played a 
large part seems to be gathering momentum. The general future of pre- 
ventive law, in both its educational and its practical aspects, seems to us 
one of the most important vistas in the future of American law practice. 
We have performed an experiment on a very small scale in Philadelphia, 
but it has been sufficient to prove to us, and we believe to others, that 
there is a service which the public will patronize and which can be pro- 
vided for the public on a proper economic basis by the legal profession, 
if only the profession will do the job. 


17 On the day when this article was written, news came to the writer of the adoption by 
the Los Angeles Bar Association of an experienced lawyer service, the publicity for which 


follows in some large degree the maxims of practice of the Philadelphia Neighborhood Law 
Office Plan. 





FAMILY TRUSTS AND FEDERAL TAXES* 


GrorceE F. Jamest 


INCE the enactment of the federal income tax in 1913 and the fed- 
eral estate tax in 1916, inter vivos private trusts have offered the 
major opportunities for minimization of tax burdens on family 

wealth. Under any long term plan, income and transfer taxes are reduced 
primarily by four means: by taking advantage of all statutory exemp- 
tions and deductions, by “splitting” to obtain lower brackets under pro- 
gressive rates, by delaying and sometimes ultimately avoiding the realiza- 
tion of taxable gain, and by reducing the occasions for the imposition of 
tax. Inter vivos trusts of well recognized types, created for other purposes 
before 1913, have been used successfully for the past quarter century to 
reduce income and transfer taxes by three of these four basic means." 
But for almost a decade there have been ominous signs in the sky, and in 
the past two years the scene has changed with startling speed. Uncer- 
tainties which always lay a trifle below the surface have emerged and 
various dangers are now too apparent to be ignored. The careful counselor 
or draftsman must not be content to study the statutory section seemingly 
in point on his particular problem and the most recent case in which it has 
been construed. Tax law has never been a static field. Both the statutes 
and their interpretation have always changed from year to year, and 
recently the interrelation of various sections in the statutes has received 
increasing notice from the courts. Wise counsel requires a panoramic view 
of the internal revenue code, with understanding of the relation of its parts 
and of the principles on which taxes are incurred or avoided, and a historic 
view of the development of statutory and case law with apparent trends 
projected into the future. With such an approach it may be difficult to 
offer “‘guaranteed tax saving plans,” but at least illusory certainty can be 
avoided. Refraining from unsound advice is also part of the lawyer’s task. 

To obtain the essential perspective on trusts and taxes, one should look 
first at the two revenue measures chiefly involved and at the principles by 
which relief from their burdens may be obtained. 


* The substance of this paper was delivered as a talk to the University of Chicago Law 
School Alumni at Chicago, Illinois, in December, 1941. 

t Associate Professor of Law, University of Chicago. 

* The fourth, delaying the realization of taxable gain, is usually obtained through incorpora- 
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Because the estate tax is levied upon a taxable event, the transfer 
through death of an owner’s interest in property, it can be avoided by 
decreasing the number of occasions upon which property is transferred by 
death or by reducing the amount of property transferred on a particular 
occasion. Most simply, the estate tax can be avoided by transferring 
property by outright inter vivos gift from a present owner with a short 
life expectancy to an object of the owner’s bounty whose life expectancy 
is longer. An outright gift from husband to wife will often have this effect. 
On a gift from a parent to his children the probability of an estate tax sav- 
ing is very great. This use of the inter vivos gift has been limited, since 
the enactment of the Estate Tax Act in 1916, by the provision that gifts 
made or trusts created “in contemplation of death” must be included in 
the taxable estate of the donor. But the criteria of “contemplation of 
death” are so subjective? and the taxpayer’s control over sources of evi- 
dence so great that this provision has never been highly effective. How- 
ever, it has been and still is the only statutory limitation on the reduction 
of estate taxes by absolute inter vivos gift.‘ 

Why then should trusts be used at all to avoid estate taxes? What are 
the advantages of the inter vivos trust over the outright inter vivos gift? 
Principally they are two. In the first place, property can be so tied up in 
trust that no further transfers are required for two or more generations. 
If the owner of property gives part of it to his wife by absolute gift not in 
contemplation of death there will be no estate tax as to this property on 
the husband’s death. The wife may die before the husband, however, and 
whenever she dies the property will be taxable in her estate unless she in 
turn has disposed of it in her lifetime. If she transfers it to her children, 
not in trust, there will be either a gift or an estate tax when they in turn 
transfer it to their successors. On the other hand, if the husband had put 
the property in trust for his wife for life, then for their children (naming 
them) for their lives, with distribution to the next generation twenty 


2 “Tt is apparent that there can be no precise delimitation of the transactions embraced 
within the conception of transfers in ‘contemplation of death’. . . . . There is no escape from 
the necessity of carefully scrutinizing the circumstances of each case to detect the dominant 
motive of the donor in the light of his bodily and mental condition, and thus give effect to the 


manifest purpose of the statute.” United States v. Wells, 283 U.S. 102, 119 (1931). 
3 See Mr. Justice Stone’s dissent in Heiner v. Donnan, 285 U.S. 312, 332 (1932). 


4 The gift tax is a limitation on the reduction of estate taxes by inter vivos gift only in a very 
special sense. The gift tax rate is lower than the estate tax rate; it has a separate basic ex- 
emption and the amount given away in life does not affect the rate brackets applicable to the 
donor’s estate on death. Hence it is still profitable in terms of transfer tax to give away more 
than half of a fortune during life. 
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years after the death of the last survivor of the children, all intermediate 
transfer taxes would have been avoided. 

Important though this advantage may be, another consideration prob- 
ably has greater actual weight in most cases. Persons of wealth are natu- 
rally somewhat reluctant entirely to surrender the security and power 
which their wealth gives them and to turn their property over without 
restriction to younger and presumably less wise persons. The inter vivos 
trust affords a device by which the owner of property may dispose of it so 
far as tax liability is concerned while insuring that it will be used according 
to his wishes until the day of his death and beyond. In the words of Mr. 
Justice Cardozo, trusts may provide “a continuing exercise by the settlor 
of a power to direct the application of the income along predetermined 
channels.”® In addition there is at least the hope that some of the econom- 
ic power and perhaps a little of the security can be retained by the donor 
for the rest of his life. It is primarily against this desire of the donor, the 
desire to have his cake and eat it too, that the specific trust provisions in 
the estate tax law are directed. 

The original estate tax of 1916 included in the gross estate of decedent 
all property ‘‘to the extent of any interest therein of which the decedent 
has at any time made a transfer, or with respect to which he has created a 
trust, in contemplation of or intended to take effect in possession or enjoy- 
ment at or after his death, except in case of a bona fide sale for a fair con- 
sideration in money or money’s worth.’””? In 1924, a second express limita- 
tion on the creation of tax avoiding trusts was added, including in the 
gross estate property “‘to the extent of any interest therein of which the 
decedent has at any time made a transfer, or with respect to which he has 
at any time created a trust, where the enjoyment thereof was subject at 
the date of his death to any change through the exercise of a power, either 
by the decedent alone or in conjunction with any person, to alter, amend, 
or revoke ”8 On March 3, 1931, transfers by which the transferor 
disposes of future interests, retaining enjoyment for his own life, were 
expressly included within the gross estate for estate tax purposes.’ Sub- 
ject to clarifying amendments, this is the form of the estate tax today, in- 
cluding with property interests of the decedent at his death the subject of 
all gifts or trusts theretofore a) created or made in contemplation of death, 
b) taking effect in possession or enjoyment at or after death, c) revocable 


5 Treas. Reg. 80, art. 11. 

® Burnet v. Wells, 289 U.S. 670, 681-82 (1933). 739 Stat. 777-78 (1917). 
§ 43 Stat. 304 (1925), 26 U.S.C.A. Int. Rev. Acts 67 (1940). 

9 46 Stat. 1516 (1931), 26 U.S.C.A. Int. Rev. Acts 227 (1940). 
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or subject to alteration by the grantor alone or with others at the time of 
his death, or d) under which a life interest was reserved for the grantor." 

In the income tax field savings result from the use of trusts primarily by 
splitting incomes in order to reduce the maximum tax rates applicable to 
each portion. Under the present income tax laws, whenever one member 
of the family group has a very large income while that of other members of 
the group is substantially smaller, tax savings result from dividing the in- 
come more nearly equally, since the maximum surtax brackets applicable 
to the entire family income will thus be lowered. While earned income 
cannot be so divided," there is no basis under the present statute and 
cases for questioning the effect of direct absolute transfers of income- 
producing property from a high-income to a low-income member of the 
group.” No trust is necessary to produce this saving. Under some circum- 
stances, however, the tax saving can be accentuated by the creation of 
trusts. If the total family income is very high, even splitting it equally 
among all members of the group may still leave a large part subject to 
heavy rates. Moreover, if certain members of the group are children or 
young persons, it may be considered inexpedient for various reasons to 
give them equal shares in the whole. But since every trust is treated under 
the income tax laws as a distinct taxpayer," it is theoretically possible 
indefinitely to multiply the number of “taxpayers” in the family unit. 
To the extent that the income of each trust is paid out to its beneficiaries 
no advantage results from the use of trusts as against direct gifts of capi- 
tal.'* But to the extent that income is accumulated in a large number of 
family trusts, the savings resulting from the use of these trusts may be far 
greater than could result from the direct gifts.’ Moreover, here as under 
the estate tax, the natural desire of the settlor is to make an “Indian 
gift”"°—to dispose of the income for tax purposes with the minimum 

© Int. Rev. Code § 811(c), (d), 53 Stat. 121 (1939), 26 U.S.C.A. § 811(c), (d) (1940). 

™ Lucas v. Earl, 281 U.S. 111 (1930). 


* Blair v. Com’r, 300 U.S. 5 (1937), distinguished but apparently approved in Helver- 
ing v. Horst, 311 U.S. 112 (1940). 

3 Int. Rev. Code §§ 161 et seq., 53 Stat. 66 (1939), 26 U.S.C.A. §§ 161 et seq. (1940). 

4 Int. Rev. Code § 162, 53 Stat. 66 (1939), 26 U.S.C.A. § 162 (1940). 

*S It is not clear how common such multiplication of trusts to accumulate is in actual prac- 
tice. However, one case was brought out in the congressional hearings of the Joint Com- 
mittee on Tax Evasion and Avoidance in 1937 in which 64 trusts had been created for the 
benefit of four members of an immediate family, Griswold, Cases on Federal Taxation 488 
(1931); at a press conference on July 31, 1935, President Roosevelt spoke of one family which 
had divided its holdings among 197 separate family trusts, Ratner, American Taxation 47! 
(1942). 

*6 Wales, Indian Gifts, 34 Ill. L. Rev. 119 (1939). 
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actual change of position. Under the income tax, as under the estate tax, 
the specific trust provisions of the act seem designed not to discourage tax 
avoidance by trusts under which the settlor effectively and completely 
cuts himself loose from the trust corpus, but merely to punish the Indian 
who gets too far off the reservation. Hence the law recognizes each dis- 
tinct trust as a separate taxpayer, taxable on its accumulated income at 
the same rate as an actual person,"’ and provides for taxing the beneficiary 
on current income actually disbursed."* But it further provides for taxing 
the settlor on the income of trusts which are revocable by him” or the in- 
come of which is or may be distributed or accumulated for future dis- 
~ tribution to him or the income from which may be used to pay premiums 
on his life insurance.” 

Turning to the cases in which the trust provisions of the income and 
estate tax laws have been construed, we find two major periods which 
overlap to a considerable extent in time but which can nevertheless be 
distinguished. The first was the period in which Congress moved more or 
less aggressively to plug gaps in the law and the courts did no more (and 
occasionally less) than give effect to reasonably clear congressional in- 
tent. In the second period, the courts, particularly the United States Su- 
preme Court, began actively to cooperate with the Treasury Department 
in carrying out the general scheme and purposes of the revehue code. In 
the last few years it may fairly be said that the Court is taking the lead in 
opposition to tax avoidance, being prepared in some cases to go further 
than Treasury counsel and the Department of Justice had apparently an- 
ticipated and considerably beyond anything that Congress has appeared 
explicitly to authorize. 

Half a dozen leading cases were sufficient to sustain and largely to give 
effect to express congressional limitations on the use of trusts for the 
avoidance of taxes. In the early case of Reinecke v. Northern Trust Co.™ 
trusts revocable at the will of the settlor alone were held subject to estate 
tax as “taking effect in possession or enjoyment at or after death” even 
before insertion in the law of a specific section applying the estate tax to 
revocable trusts. But in May v. Heiner,” confirmed in Burnet v. Northern 
Trust Co.,?3 the Court actually took a step backward. It held that the 
reservation of a life estate in a settlor, followed by vested remainders in 


"TInt. Rev. Code § 161(a), 53 Stat. 66 (1939), 26 U.S.C.A. § 161(a) (1940). 

Int. Rev. Code § 162(b), 53 Stat. 66 (1939), 26 U.S.C.A. § 162(b) (1940). 

9 Int. Rev. Code § 166, 53 Stat. 68 (1939), 26 U.S.C.A. § 166 (1940). 

7° Int. Rev. Code § 167, 53 Stat. 68 (1939), 26 U.S.C.A. § 167 (1940). 

* 278 U.S. 339 (1929). 22 281 U.S. 238 (1930). 23 283 U.S. 782 (1931). 
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his children, did not result in a transfer taxable as one “taking effect in 
possession or enjoyment at or after death,” although the contrary had 
very evidently been assumed in Nichols v. Coolidge.** The day after the 
decision in Burnet v. Northern Trust Co., Congress amended the estate tax 
act by the joint resolution of March 3, 1931,” to provide expressly for the 
taxation at the death of the settlor of the corpus of a trust as to which the 
settlor had reserved the income or use for his own life. It was not until 
1938 that a case reached the United States Supreme Court under this 
amendment when in Helvering v. Bullard® its validity was upheld. The 
Circuit Court of Appeals for the Seventh Circuit had held the joint resolu- 
tion unconstitutional on the theory that because the transfer was inter 
vivos, was presently effective, was irrevocable, and was not made in con- 
templation of or intended to be effective at death, Congress was without 
power to make it the subject of an estate tax.””7 But the Supreme Court 
held, in an opinion by Mr. Justice Roberts, that “since Congress may lay 
an excise upon gifts it is of no significance that the exaction is denominated 
an estate tax or is found in a statute purporting to levy an estate tax.”” 
Moreover, Congress, having the right to classify gifts of different sorts, 
might impose an excise at one rate upon a gift without reservation of a life 
estate and at another rate upon a gift with such reservation. Such a classi- 
fication would not be arbitrary or unreasonable. Perhaps the Court’s ar- 
gument falls a little short of meeting the point in controversy, since the 
issue was not merely whether Congress might impose an excise at a special 
rate upon a gift with reservation of a life estate but whether this tax might 
properly be imposed upon the corpus of an inter vivos gift at its value on 
the death of the donor and with the rate dependent upon the amount of 
property owned by the donor at the time of his death. The second argu- 
ment offered by Mr. Justice Roberts, that the legislative history of the 
joint resolution demonstrates that its purpose was to prevent avoidance of 
estate taxes and that the reservation of a life estate is a means commonly 
used for such tax avoidance, more satisfactorily explains the result. 

In Corliss v. Bowers*® the Court upheld Section 219(g) of the Revenue 
Act of 1924 specifically including the income of a revocable trust in the 
taxable income of its settlor. In accordance with the precise language of 
what was then Section 301(a) of the Revenue Act of 1926, the estate of the 


*4 274 U.S. 531 (1927). 

5 46 Stat. 1516 (1931), 26 U.S.C.A. Int. Rev. Acts 227 (1940). 

* 303 U.S. 297 (1938). 

27 Bullard v. Com’r, go F. (2d) 144 (C.C.A. 7th 1937). 

#8 Helvering v. Bullard, 303 U.S. 297, 301 (1938). 29 281 U.S. 376 (1930). 
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settlor was held in Porter v. Com’r®* to be taxable upon the corpus of a 
trust not strictly revocable but as to which the settlor had retained the 
right to amend in various matters, even to the extent of taking property 
from the beneficiaries named and transferring it to others, but without the 
right to regain the beneficial interest in the property himself. The Court, 
in the unanimous opinion by Mr. Justice Butler, found that the degree of 
control here retained by the settlor was sufficiently great to justify Con- 
gress in treating the property as still his for estate tax purposes. In Helver- 
ing v. City Bank Farmers Trust Co.* the Court took its last step in literal 
acceptance of the statutory provisions applying the estate tax to the 
corpus of revocable trusts. In this case the Court gave literal effect to the 
provision of Section 302(d) of the Revenue Act of 1926, which included in 
the gross estate of the decedent any interest in property of which he had 
at any time made a transfer where its enjoyment was subject at the date 
of his death to any change through the exercise of a power “either by the 
decedent alone or in conjunction with any other person to alter, amend 
or revoke’”’; so that a trust was included for estate tax purposes, although 
the decedent’s power to revoke or amend had been subject to the ap- 
proval of one of the beneficiaries of the trust. This result was somewhat 
of a surprise to the bar at the time because the parallel provision of the 
income tax law limited the inclusion of trust income in the gross income 
of the settlor to situations in which the trust was revocable by the settlor 
alone or in conjunction with any person “not having a substantial adverse | 
interest therein.” 

The statutory provisions in cases discussed thus far operate on a more 
or less consistent theory. Where property is placed in trust without strings 
so that the grantor surrenders its immediate benefit, the hope of recover- 
ing it, and control over its use and disposition, income from that property 
is no longer income of the grantor and the property itself is not prop- 
erty of the grantor so as to be subject to transfer tax on his death. Where, 
however, the grantor has retained the right to recover the property itself, 
or its income, or effective control over its enjoyment, the whole transfer 
may not be effective to save either income or estate tax. There were minor 
variations in the operation of the two taxes but the principle was fairly 
clear. 

Even the much discussed case of Helvering v. Hallock® is no more than a 
special and perhaps extreme application of these doctrines. In the Hallock 
case it was held that transfers under which the grantor retained until his 
death a possibility of reacquiring the corpus of the gift (whether this possi- 


3° 288 U.S. 436 (1933). 3* 296 U.S. 85 (1935). 32 309 U.S. 109 (1940). 
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bility should technically be described in terms of property law as a pos- 
sibility of reverter, a reversion, a remainder, or a mugwump) left the prop- 
erty so transferred subject to tax in the estate of the grantor under Section 
811(c) of the Internal Revenue Code. While this decision may have dis- 
closed an extraordinary willingness on the part of the Court to disregard 
its own earlier decisions, it may still be regarded as operating on the In- 
dian gift principle, and, if a matter of first impression, would have been a 
perfectly reasonable and perhaps the preferable construction of the statu- 
tory language involved. 

But some time earlier, other lines of cases foreshadowed a quite differ- 
ent approach to the taxability of trusts, an approach the ultimate conse- 
quences of which are still difficult to evaluate. The first of these extremely 
significant cases is Burnet v. Wells.** In 1924 Congress had added to the 
income tax law what is now Section 167(a)(3) of the code, providing that 
where any part of the income of a trust is or may be applied to the pay- 
ment of premiums upon policies of insurance on the life of the grantor, 
such part of the income of the trust shall be included in the gross income 
of the grantor. One Frederick B. Wells had created trusts in 1922 which 
were irrevocable and were for the purpose of paying the premiums on 
policies of insurance on the life of the grantor. The policies of insurance 
themselves had been transferred to the trusts and the settlor had no power 
of disposition over them. The majority of the Court upheld the statute as 
applied to this case. ““The meaning of the statute is not doubtful, what- 
ever may be said of its validity,” the Court stated.*4 Then followed a 
rather long opinion by Mr. Justice Cardozo arriving at the conclusion that 
the statute was valid as well as clear. The case has been so frequently 
cited and in so many connections that careful rereading of the entire opin- 
ion is strongly advised. The following excerpts seem particularly signif- 
icant: 


Insurance for dependents is today in the thought of many a pressing social duty. 
Even if not a duty, it is a common item in the family budget, kept up very often at the 
cost of painful sacrifice, and abandoned only under dire compulsion. It will be a vain 
effort at persuasion to argue to the average man that a trust created by a father to 
pay premiums on life policies for the use of sons and daughters is not a benefit to the 
one who will have to pay the premiums if the policies are not to lapse. Only by closing 
our minds to common modes of thought, to every-day realities, shall we find it in our 
power to form another judgment 

Trusts for the preservation of policies of insurance involve a continuing exercise 
by the settlor of a power to direct the application of the income along predetermined 
channels. In this they are to be distinguished from trusts where the income of a fund, 
though payable to wife or kin, may be expended by the beneficiaries without restraint, 


33 289 U.S. 670 (1933). % Tbid., at 675. 
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may be given away or squandered, the founder of the trust doing nothing to impose 
his will upon the use. There is no occasion at this time to mark the applicable principle 
for those and other cases 


It is certainly worth noting that the application of income along pre- 
determined channels is no more a feature of insurance trusts than it is of 
trusts providing for accumulation. The situation distinguished by Mr. 
Justice Cardozo was that in which the income is payable to wife or kin and 
may be expended by them without restraint; in other words, the situation 
in which the income is taxable under present law to the beneficiary. The 
distinction between the trust in the Wells case and the ordinary trust for 
accumulation must lie merely in the express language of the statute.* 
And since in this case the settlor had no control whatsoever over the trusts 
or over the policies of insurance upon which premiums were to be paid by 
the trust, the Indian gift theory in its ordinary form was not applicable. 
The possible implications of this case were obviously enormous and be- 
came the subject of immediate discussion. But it was some time before 
they bore fruit. 

The next occasion on which the Court took a considerable step in what 
proved to be the new direction, there was no specific statutory provision, 
but a much tighter legal argument was available even under the Indian 
gift theory of trust taxation. This was the case of Douglas v. Willcuts,?” in 
which the Court held that the income of a trust entered into to pay ali- 
mony to the settlor’s divorced wife was taxable to the settlor. After noting 
that under the law of the state in which the divorce took place a lump sum 
settlement did not operate and could not operate to deprive the divorce 
court of its continuing jurisdiction to award alimony and that under the 
precedents in the United States Supreme Court amounts paid to a di- 
vorced wife under an alimony decree were regarded as income to the 
husband but not as income to the wife, the Court concluded that the situa- 
tion here was one under which payments were made to discharge a legal 
obligation of the husband and were in effect income to the husband. The 
Court said in part: 

The creation of a trust by the taxpayer as the channel for the application of the in- 
come to the discharge of his obligation leaves the nature of the transaction unaltered. 
Burnet v. Wells, supra. In the present case, the net income of the trust fund, which was 

38 Tbid., at 681-82. 


3* While there may be situations in which the retention of insurance on the life of the bread- 
winner is “a pressing social duty,” such was hardly the case with Frederick B. Wells, who had 
an income of around $150,000 a year and could fund an insurance trust to meet annual premi- 
ums of about $17,000. Frederick B. Wells, 19 B.T.A. 1213 (1930). 


37 296 U.S. 1 (1935). 
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paid to the wife under the decree, stands substantially on the same footing as though 
he had received the income personally and had been required by the decree to make 
the payment directly. 

We do not regard the provisions of the statutes as to the taxation of trusts, fidu- 
ciaries and beneficiaries (Revenue Acts, 1926, §§ 2, 219; 1928, §§ 161, 162), as intended 
to apply to cases where the income of the trust would otherwise remain, by virtue of 
the nature and purpose of the trust, attributable to the creator of the trust and ac- 
cordingly taxable to him. These provisions have appropriate reference to cases 
where the income of the trust is no longer to be regarded as that of the settlor, and we 
find no warrant for a construction which would preclude the laying of the tax against 
the one who through the discharge of his obligation enjoys the benefit of the income 
as though he had personally received it.* 


The second of these paragraphs in retrospect seems particularly sig- 
nificant. 

This case, read with Burnet v. Wells, looked as though it might be the 
opening wedge of an extremely broad doctrine operating to destroy the 
income advantages of most private trusts. However, the principle of 
Douglas v. Willcuts has been restricted fairly closely to cases of trust in- 
come used to meet legally enforceable, though not necessarily liquidated, 
obligations of the settlor.*® In the recent cases of Helvering v. Fuller* and 
Helvering v. Leonard the divorced husband’s continuing obligation for 
support has been made the test of taxability of alimony trusts, so that 
where the establishment of the trust completely and permanently dis- 
charges the obligation of the divorced husband the income from the trust 
is no longer taxable to the grantor but is taxable to the divorced wife.” 
The Circuit Court of Appeals for the Third Circuit recently held, in 
Com’r v. Mesta,* that the husband’s transfer of assets in a lump-sum ali- 
mony settlement is in effect a sale or exchange of these assets in considera- 
tion of the surrender of the wife’s right of support so that on such a trans- 
fer a capital gain may be realized. 

If the cases described above were straws in the wind, the decisions of the 
United States Supreme Court last year in Helvering v. Clifford,“ Helvering 
v. Horst, and Helvering v. Eubank* are storm warnings. The Clifford case 
involved the controversy which the Treasury Department had been push- 


38 Thid., at 9-10. 


39 E.g., Schweitzer v. Com’r, 75 F. (2d) 702 (C.C.A. 7th 1935), rev’d per curiam sub nom. 
Helvering v. Schweitzer, 396 U.S. 551 (1935). 


4° 310 U.S. 69 (1940). 4* 310 U.S. 80 (1940). 
# Pearce v. Com’r, 62 S.Ct. 754 (1942). 


43 123 F. (2d) 986 (C.C.A. 3d 1941), noted in 9 Univ. Chi. L. Rev. 525 (1942). 
44 309 U.S. 331 (1940). 48 311 U.S. 112 (1941). 46311 U.S. 122 (1941). 
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ing for a number of years concerning the income tax status of the short 
term trust. Although the income tax law provides that the grantor may 
be taxed on the income of a trust where he retains the power to revest in 
himself title to any part of the corpus, this language is not directly appli- 
cable to a trust entirely irrevocable but so drawn that by its own terms it 
will end after a rather short period of time, where the property will return 
to the grantor but not by reason of any power retained by him. The courts 
have consistently held, up to and including the case of Helvering v. Wood," 
that the statutory language of Sections 166 and 167 does not cover short 
term trusts and the Treasury Department had tried without success to 
obtain a new clause specifically taxing such trusts. In the Clifford case, 
however, Government counsel offered a different argument. They con- 
tended that irrespective of any language or significant lack of language in 
the sections dealing expressly with trusts, Section 22, which merely defines 
gross income, was sufficiently broad to include in the income of a settlor 
the income of a trust which under the circumstances might be regarded as 
too nearly illusory to justify tax recognition. In the Clifford case the trust 
by its terms was to expire in five years. The settlor was himself the trustee 
and reserved all powers of management and control. The sole beneficiary 
was the settlor’s wife. It was not contended that tax savings were the sole 
consideration involved in the settlor’s decision to set up this trust, that 
there was any restriction placed on the beneficiary’s use of the trust in- 
come, or that the trust was designed to relieve the taxpayer from liability 
for family or household expenses. Nevertheless, the income was held tax- 
able to the settlor. Mr. Justice Douglas, speaking for the Court, said in 
part: 

In this case we cannot conclude as a matter of law that respondent ceased to be the 
owner of the corpus after the trust was created. Rather, the short duration of the 
trusts, the fact that the wife was the beneficiary, and the retention of control over the 


corpus by respondent all lead irresistibly to the conclusion that respondent continued 
to be the owner for purposes of § 22(a). 

So far as his dominion and control were concerned it seems clear that the trust did 
not effect any substantial change. In substance his control over the corpus was in all 
essential respects the same after the trust was created, as before. The wide powers 
which he retained included for all practical purposes most of the control which he as an 
individual would have. There were, we may assume, exceptions, such as his disability 
to make a gift of the corpus to others during the term of the trust and to make loans 
to himself. But this dilution in his control would seem to be insignificant and imma- 
terial, since control over investment remained. If it be said that such control is the 
type of dominion exercised by any trustee, the answer is simple. We have at best a 
temporary reallocation of income within an intimate family group. Since the income 


47 309 U.S. 344 (1940). 





438 THE UNIVERSITY OF CHICAGO LAW REVIEW 


remains in the family and since the husband retains control over the investment, he 
has rather complete assurance that the trust will not effect any substantial change in 
his economic position. It is hard to imagine that respondent felt himself the poorer 
after this trust had been executed or, if he did, that it had any rational foundation in 
fact. For as a result of the terms of the trust and the intimacy of the familial rela- 
tionship respondent retained the substance of full enjoyment of all the rights which 
previously he had in the property. That might not be true if only strictly legal rights 
were considered. But when the benefits flowing to him indirectly through the wife 
are added to the legal rights he retained, the aggregate may be said to be a fair equiva- 
lent of what he previously had. To exclude from the aggregate those indirect bene- 
fits would be to deprive § 22(a) of considerable vitality and to treat as immaterial 
what may be highly relevant considerations in the creation of such family trusts. 
For where the head of the household has income in excess of normal needs, it may well 
make but little difference to him (except income-tax-wise) where portions of that in- 
come are routed—so long as it stays in the family group. In those circumstances the 
all-important factor might be retention by him of control over the principal. With that 
control in his hands he would keep direct command over all that he needed to remain 
in substantially the same financial situation as before. Our point here is that no one fact 
is normally decisive but that all considerations and circumstances of the kind we have 
mentioned are relevant to the question of ownership and are appropriate foundations 
for findings on that issue. Thus, where, as in this case, the benefits directly or indirectly 
retained blend so imperceptibly with the normal concepts of full ownership, we cannot 
say that the triers of fact committed reversible error when they found that the hus- 
band was the owner of the corpus for the purposes of § 22(a). To hold otherwise would 
be to treat the wife as a complete stranger; to let mere formalism obscure the normal 
consequences of family solidarity; and to force concepts of ownership to be fashioned 
out of legal niceties which may have little or no significance in such household arrange- 
ments.# 


Then, after stating that the mere existence of Sections 166 and 167% did 
not operate to exclude this trust from the more general language of Section 
22, the Court said: 

In view of this result we need not examine the contention that the trust device falls 
within the rule of Lucas v. Earl, 281 U.S. 111, and Burnet v. Leininger, 285 U.S. 136, 


relating to the assignment of future income; or that respondent is liable under § 166, 
taxing grantors on the income of revocable trusts.” 


The result of this case has been criticized on two grounds. It certainly 
constituted a bold stroke of legislation, which some do not consider the 
proper function of the Court. The existence in the statute of specific and 
detailed provisions for the taxation of trusts, coupled with the failure of 
Congress on request to add to those provisions another which would cover 

4 Helvering v. Clifford, 309 U.S. 331, 335-37 (1040). 

# Section 161(b), which provides that “the tax shall be computed upon the net income of 
the estate or trust, and shall be paid by the fiduciary, except as provided in § 166 (relating to 


revocable trusts) and § 167 (relating to income for benefit of the grantor),” was not mentioned 
by the Court. 


5° Helvering v. Clifford, 309 U.S. 331, 338 (1940). 
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this situation, must make it reasonably clear that the “broad and sweep- 
ing language of Section 22(a)” was not regarded by the legislature as ap- 
plicable to such a situation as this. Moreover the result of this case was to 
leave the situation for the future extremely obscure. In the majority of all 
private trusts you will find at least one of the three factors relied upon by 
Mr. Justice Douglas and in many of them you will find two. By carefully 
refraining from indicating on what factor he placed his primary reliance 
and as well by the somewhat obscure suggestion that the trust device gen- 
erally may fall within the rule of Lucas v. Earl,* the Court, evidently 
intentionally, broadened the area of uncertainty in the taxability of 
trusts.” 

Helvering v. Horst and Helvering v. Eubank made a further substantial 
contribution to uncertainty in this field. In the Horst case the owner of 
bonds clipped coupons shortly before they were due and gave these 
coupons to his son. The Court held that the coupons when paid were in- 
come to the father as owner of the bonds. The father’s position in the case 
appeared technically impregnable. He had disposed of his severable prop- 
erty right in the coupons before payment was due and the payment went 
to his son as owner of the property. Nevertheless the majority of the 
Court held in favor of the commissioner, and much of the language in 
Mr. Justice Stone’s opinion could justify an extremely broad interpreta- 


tion. After citing and to some extent discussing Burnet v. Wells, Douglas v. 
Willcuts, Helvering v. Clifford, and other cases, the Court said: 


Underlying the reasoning in these cases is the thought that income is “realized” 
by the assignor because he, who owns or controls the:source of the income, also con- 
trols the disposition of that which he could have received himself and diverts the pay- 
ment from himself to others as the means of procuring the satisfaction of his wants. 
The taxpayer has equally enjoyed the fruits of his labor or investment and obtained 
the satisfaction of his desires whether he collects and uses the income to procure those 
satisfactions, or whether he disposes of his right to collect it as the means of procuring 
them. Cf. Burnet v. Wells, supra. 

Although the donor here, by the transfer of the coupons, has precluded any possi- 
bility of his collecting them himself, he has nevertheless, by his act, procured payment ' 
of the interest as a valuable gift to a member of his family. Such a use of his economic 
gain, the right to receive income, to procure a satisfaction which can be obtained only 
by the expenditure of money or property, would seem to be the enjoyment of the in- 
come whether the satisfaction is the purchase of goods at the corner grocery, the pay- 


* Under this rule future earnings cannot be assigned so as to exclude them from the taxable 
income of the party earning them. 


* This is not necessarily a criticism. Some doubt as to the exact location of the line between 
taxability and tax avoidance, like the vague definition of “fraud,” may discourage those who 
habitually cut as close as possible to a known line between the legal and the illegal. 


3 311 U.S. 112 (1941). 54 311 U.S. 122 (1941). 
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ment of his debt there, or such non-material satisfactions as may result from the pay- 
ment of a campaign or community chest contribution, or a gift to his favorite son.s 

It was true in the Horst case and stated in the first paragraph of Mr. 
Justice Stone’s opinion that the interest coupons were detached from the 
bonds, delivered to the donee, and paid at maturity all within the same 
year. However, Helvering v. Eubank involved a life insurance agent who in 
1924 and in 1928 made voluntary assignments of his future right to collect 
renewal commissions on insurance already sold by him, no further act 
being necessary by the assignor to secure the right to these commissions. 
The Court held that renewal commissions paid to the assignees in 1933 
constituted part of the assignor’s taxable income for that year, saying, 
“this is a companion case to Helvering v. Horst . . . . and presents issues 
not distinguishable from those in that case.’’s* 

The cases of Helvering v. Horst, Helvering v. Eubank, Helvering v. Clif- 
ford, and Burnet v. Wells, taken together, justify a rule totally destroying 
the income tax advantages of any family trust by taxing all trust income 
to the settlor as long as he lives. In determining either to whom the in- 
come should be paid or whether it should be accumulated, every trust 
involves “a continuing exercise by the settlor of a power to direct the 
application of the income along pre-determined channels.” In every such 
case the donor, by the creation of the trust, may have precluded any 
possibility of collecting the trust income himself but “nevertheless, by his 
act, procured payment of the interest as a valuable gift to a member of 
his family,” and thus used his right to receive income “to procure a 
satisfaction which can be obtained only by the expenditure of money or 
property.” If the existence of Sections 161-67 does not operate, even by 
interpretation, to narrow the scope of Section 22 as applied to trust in- 
come there is no obvious place to draw the line short of taxing the income 
of all family trusts to the settlor during his life. 

What are the warnings which should be drawn for one who is supervis- 
ing the disposal of property today? Obviously the draftsman of a trust is 
walking on quicksand and it is no guarantee of a satisfactory future that 
an instrument drawn today is within the actual holding of cases already 
decided. At the very least a settlor should wholly and completely sur- 
render control, saving to himself no reversionary interest or possibility of 
reverter, no power to alter or amend, no hope of enjoyment, nor even the 
non-beneficial but practically useful control of a trustee. Even though all 
this is done no one can safely guarantee that the trust will result in tax 
savings in the future. It might even result in the aggravation of tax bur- 

58 Helvering v. Horst, 311 U.S. 112, 116-17 (1941). 

5¢ Helvering v. Eubank, 311 U.S. 122, 124 (1941). 
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dens. Quite apart from the possible activities of Congress, the cases of the 
last few years indicate a real possibility that the income of all family trusts 
may in the near future be held taxable to the grantor during his lifetime. 
A less radical step in judicial legislation would be to tax to the grantor the 
income of all trusts for accumulation, on the ground that here we have the 
clearest instance of the “direction of the application of income along pre- 
determined channels.”5’ But it is hard to say why the Horst and Eubank 
cases do not justify taxation to the grantor even where the income is cur- 
rently distributed to the beneficiaries. It may be objected, and probably 
with reason, that the Court could not go quite this far since such action in 
every case would constitute not merely a judicial addition to Section 22 
but judicial repeal of Section 161.5* However, the existence of Section 161 
did not prevent the result of the Clifford case and the Court there de- 
liberately refrained from putting any definite limitation on the scope of its 
decision. 

In the estate tax field Congress has already gone a trifle farther than 
under the income tax in disregarding inter vivos trusts in the computation 
of taxable estates. However, there is nothing to prevent the Court from 
reconsidering United States v. Wells and coming to the conclusion that all 
transfers in trust which serve substantially the same purposes as testa- 
mentary dispositions (although they may have other motivations as well) 
should be treated as transfers “in contemplation of death.” Moreover, 
there are two simple changes which Congress might make in the present 
laws largely to destroy both the income tax and estate tax advantages of 
inter vivos trusts as against outright gifts or testamentary disposition. 
One of these would be to apply a prohibitive rate of income tax to the 
accumulated income of trusts; the othet would be to combine the present 
estate and gift taxes in a single tax on gratuitous transfers or receipts.®* 

What then does wisdom counsel in the creation of trusts today? The 
only wise advice today is to create no trusts unless two or three years’ in- 
come tax savings and the chance, far from guaranteed, of further savings 
at the settlor’s death are regarded as worth any disadvantages which 
might follow from the establishment of irreversible property settlements 
to tie the hands of the donor in the future. 

57 A line drawn at this point would make practical good sense. It is only as to accumulated 
income that the trust offers substantial income tax advantage over outright gifts of capital. So 
long as reduction of family income is permitted by division of capital among the members, 
there is no obvious reason for penalizing trusts as against outright transfers save in the case 


where the grantor has attempted to preserve the substance of his wealth while transferring the 
tax liability to another. See the discussion at pages 430-31 supra. 


5 Note 49 supra. 
% See James, Irascible Comments on the Revenue Laws, 9 Univ. Chi. L. Rev. 58 (1941). 





SYNCHRONIZING DEDUCTIBLE TAXES 
AND TAXABLE INCOME 


Rospert Hanes Gray* 


HE fundamental importance of correct timing in the computa- 
tion of annual income is generally recognized. Any business 


activity continuing over a period longer than that under obser- 
vation involves a flow of revenue and a flow of expense which must be 
carefully matched." If this is not done, provisional estimates’ may give a 
highly distorted picture of the operations of an enterprise.’ Fortunately, 
in calculating periodic gain a considerable part of the expense and revenue 
is so closely related to the period for which the estimate is made that there 
is no serious dispute as to its proper allocation. The difficulties of match- 
ing are caused by the items which are also identifiable with preceding or 
subsequent periods or which are not readily identifiable with any particu- 
lar time.* In part these difficulties may be overcome by using accepted 
accounting guides to allocate revenue and expense to the appropriate 
year. However, there remains a broad area of doubt and uncertainty 
where the guides or their application are controverted; consequently esti- 
mates of annual income may vary measurably even though made by per- 
sons of experienced judgment.s 
Yet in spite of the wide variations in income estimates the need for 
timely reports has compelled more frequent sampling than that afforded 
by the annual statement.’ In addition, even the annual report is being 


* Assistant Professor of Law, University of Louisville. 
* See Paton and Littleton, An Introduction to Corporate Accounting Standards 15 (1940). 


2 ‘All measures of income for periods less than the total lapse of time during a relationship 
or less than the duration of an enterprise are approximate indexes only.”” Canning, The Eco- 
nomics of Accountancy 124 (1929). 

3 Simons, Personal Income Taxation 50 (1938). 

4 See Sanders, Hatfield, and Moore, A Statement of Accounting Principles 25-26 (1938). 


5 Blough, Accounting Principles Interpreted in Light of Recent Developments, 12 J. of Bus. 
of Univ. Chi. 265 (1939); Scott, Responsibilities of Accountants in a Changing Economy, 14 
Accounting Rev. 396, 400, 401 (1939); Berle, Accounting and the Law, 65 J. of Accountancy 
368 (1938); Sanders, The Development of Accounting Principles, 10 Accounting Rev. 100 
(1935); May, Uniformity in Accounting, 17 Harv. Bus. Rev. 1 (1938); Greer, What Are Ac- 
cepted Principles of Accounting?, 13 Accounting Rev. 25 (1938). 


6 See Porter and Fiske, Accounting 141 (1935); Paton, Essentials of Accounting 356 (1938). 
442 





DEDUCTIBLE TAXES AND TAXABLE INCOME 443 


used for purposes other than those for which it was originally intended.’ 
The income tax, of course, furnishes but one example of this practice.* Un- 
like the uses originally made of such reports, their use as the basis for in- 
come tax assessment gives direct and tangible effect to conclusions which 
are admittedly nothing more than estimates*—conclusions which fre- 
quently are not taken at their face value, but which are used merely in 
connection with other significant evidence.’® It is one thing to compute 
earnings for the purpose of indicating to creditors, owners, and managers 
the general progress of a business; it is quite another to make the same 
estimate and then be compelled to pay a large part of it to the Federal 
Government. Certainly the customary accuracies of matching which are 
deemed both elementary and essential when making estimates for business 
purposes should be necessary a fortiori when computing taxable income. 

In the zone where individual opinion plays such a large part (as, for 
example, where contingency reserves are involved) it is only to be ex- 
pected that, when providing for the collection of the income tax, the 
Government will insist upon practices which will protect its revenue.” 


1 For some of the law-accounting problems of one agency alone see Sanders, Accounting 
Aspects of the Securities Act, 4 Law & Contemp. Prob. 191 (1937); Kaplan and Reaugh, 
Accounting, Reports to Stockholders, and the SEC, 48 Yale L. J. 935 (1939); MacChesney, 
The Securities and Exchange Commission’s Development of Accounting Standards, 26 Calif. 
L. Rev. 349 (1938); Securities Legislation—Accounting Practice and the Securities Act of 
1933, 37 Mich. L. Rev. 288 (1938); Accounting Principles and Auditing Responsibilities 
Established under the Securities Acts, 33 Ill. L. Rev. 820 (1939); Selected Problems in Valu- 
ing Assets under the Securities Act, 25 Iowa L. Rev. 105 (1939); Greidinger, What Has the 
S.E.C. to Offer the Tax Accountant?, 18 Taxes 477 (1940); see also Kripke, Accountants’ 
Financial Statement and Fact-finding in the Law of Corporate Regulation, so Yale L. J. 
1180 (1941). 

* It has been said, however, that the adoption of the Sixteenth Amendment was “the great- 
est forward impulse the science and the profession of accountancy has ever received in this 
country.” Meyer, The Income Tax—Accounting Aspects, 3 Accounting Rev. 18 (1928). 
While there has been an unfortunate tendency to keep books in conformity with the require- 
ments of the Treasury Department instead of shaping accounting practices to the needs 
of business, Isaacs, Review of Graham and Katz, Accounting in Law Practice, 28 Ill. L. Rev. 
440 (1933); Blough, op. cit. supra note 5, at 269~70, there has been, nevertheless, a decided im- 
provement in accounting practice which is directly attributable to income tax legislation, 
Magill, Taxable Income 19 (1936); Pearce, Income Tax Fundamentals iv (1937); Paton, op. cit. 
supra note 6, at 11; Davies, The Changing Objectives of Accounting, 4 Accounting Rev. 94, 
103-4 (1929); Husband, Accounting Postulates, 12 Accounting Rev. 386 (1937). 

* “Accurate net income is the result of good guessing.” Montgomery, Accounting and the 
Concept of Income, in Magill, Lectures on Taxation 39, 42 (1932). 

** See Graham and Katz, Accounting in Law Practice 334-36 (2d ed. 1938). 

** “Some of these differences are due to special tax considerations and are necessary even if 
in conflict with sound accounting usages. Others are designed to protect the government 
against tricks of tax avoidance and hence appear to be justified.” Gilman, Accounting Con- 
cepts of Profit 17 (1939). 
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But where accounting guides supply adequate safeguards it is difficult to 
understand the need for rulings which, instead of accepting orthodox tech- 
niques, compel the taxpayer to distort his annual income. This is par- 
ticularly true with respect to the deduction of taxes from gross income,” 
a deduction which, in many cases, is easily allocable to a specific period 
of time. 

I 


The first federal income tax statute, the act of 1861, permitted the 
deduction of taxes which were “assessed.’”** This ambiguous allowance ~ 
caused no difficulty since the tax was not collected. However, a problem 
of interpretation was presented by the acts of 1862 and 1864, which al- 
lowed the deduction of “lawfully assessed” taxes by the person who 
“actually” paid “the same.’ Influenced by these two limitations, 
the statute was apparently interpreted to permit only the allowance of 
those taxes which were both assessed and paid within the year claimed." 
Any hardships caused by this restriction were relieved in 1865 when the 
statute was amended to permit the deduction of taxes “paid within the 
year.’** A tax which was assessed or which became due and payable in 
one year and was not actually paid until a subsequent year could be de- 
ducted only in the later year.'’? The cash disbursement basis for the deduc- 
tion of taxes was also included in the act of 1870** and the ineffectual act 
of 1894."° 

During the Civil War era the use of the cash basis for income tax pur- 
poses may have been adequate for ordinary business. Small-scale produc- 
tion and modest capital investments did not call for extensive accounting 
records. But with the revolutionary growth of industry, commerce, and 
finance which followed this era, legislation which borrowed the primitive 


2 Int. Rev. Code § 23 (c), 53 Stat. 12 (1939), 26 U.S.C.A. § 23 (c) (1940). 

3 “Tn estimating said income, all national, state, or local taxes assessed upon the property 
from which the income is derived, shall be first deducted.” 12 Stat. 309, at § 49 (1863). 

™“Tn estimating ....annual gain....all.... taxes, lawfully assessed ... . shall be 
first deducted from the .. . . income of the person or persons who actually pay the same.” 
12 Stat. 473, at § or (1863); 13 Stat. 281, at § 117 (1866). 

*S See the tax return reprinted in Estee, Excise Tax Law 304 (1863), which reads, in part, 
as follows: ‘4. Other national, state, and local taxes assessed and paid for the year 1862 and 
not elsewhere included.” In the act of 1864 the words “within the year” were added after 
“lawfully assessed.” 13 Stat. 281, at § 117 (1866). 

*6 “All taxes paid within the year shall be deducted from the . . . . income of the person who 
has actually paid the same.” 13 Stat. 479 (1866). 

17See T. D., May 18, 1867, and T. D., January, 1868, in Digest of Internal Revenue 
Decisions 1864-1898, at 128 (1906); 7 I.R.R. 60 in Bump, Internal Revenue Laws 292 (1870). 


8 16 Stat 258, at § 9 (1871). 19 28 Stat. 553, at § 28, 556, at § 32 (1895). 





DEDUCTIBLE TAXES AND TAXABLE INCOME 445 


income concept of a simpler economy proved hopelessly inadequate even 
in 1909. Although accountancy in the United States was still in its in- 
fancy,”® the accrual method of computing annual profits had been adopted 
to an extent which made it virtually impossible for many corporations to 
comply with the Corporation Franchise Tax Act which required the use 
of the cash basis.* As a result, in order to administer the act effectively 
it became necessary to permit many taxpayers to report on what was es- 
sentially an accrual basis.” Yet in spite of the obvious disadvantages of 
the prescribed method of reporting income found in the early legislation, 
the first income tax statute under the Sixteenth Amendment, the act of 
1913,”* also purported to require the taxpayer, corporate as well as in- 
dividual, to use the cash basis.** In conformity with this general plan 
taxes were deductible only in the year actually paid.’ 

Increasing pressure for statutory recognition of accounting principles 
led Congress, in 1916, to give qualified approval to the use of the actual 
method of reporting income. However, both the act of 1916 and the act 
of 1917 continued to employ the language of the earlier statutes when 
providing for the allowance for taxes; deductible taxes were those “paid 
within the year.’° Since many corporations prior to 1916 had deducted 
taxes in the year paid even though their returns were primarily on an ac- 
crual basis, it was argued in United States v. Anderson” that the congres- 


sional approval of the administrative practice did not require a change in 
the method of deducting taxes—that a taxpayer on the accrual basis was 
expressly authorized to take the deduction in the year paid instead of the 
earlier year.** In rejecting this contention the Supreme Court stressed 
the importance of accurate income reporting. Pointing out that the at- 
tempted departure from the accrual basis would clearly distort the tax- 


2° In general see McLaren, The Influence of Federal Taxation upon Accountancy, 64 J. of 
Accountancy 426 (1937); Paton, op. cit. supra note 6, at v. 


** United States v. Anderson, 269 U.S. 422, 440 (1927); cf. Reg. 31, Arts. 4, 5 and T.D. 
1742, at | 77, 14 Treasury Decisions, Internal Revenue 130 (1912). 

* See Aluminum Castings Co. v. Routzahn, 282 U.S. 92, 97 (1930). 

*3 38 Stat. 166 (1915). 

*4 Helvering v. Enright’s Estate, 312 U.S. 636, 643 (1941); Magill, Taxable Income 155 
(1936); Gore, From Wickersham to Mellon, 42 J. of Accountancy 269 (1926). 

*5 38 Stat. 167, at § II(B), 173, at § I1(G)(b) (1915). 


** 39 Stat. 759, at § 5(a)(4th), 769, at § 12(a)(2d) (1917); 40 Stat. 330, at § 1201(1)(3d), 
335, at § 1207(1)(4th) (1919). 


*7 269 U.S. 422 (1926). 


**See Argument for Appellees, United States v. Anderson, 269 U.S. 422, 427-31, 433 
(1926). 
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payer’s gain for the year, it was declared that, while the deduction section 
appeared to permit the subtraction of the tax in the year paid, this sec- 
tion should be controlled by the general provisions relating to the method 
of accounting used to compute taxable income. A taxpayer on the accrual 
basis could deduct taxes only in the year in which they accrued. 

The converse of the Anderson case was before the Supreme Court in 
United States v. Mitchell® The Revenue Act of 1918 had changed the 
language relating to the deduction of taxes from taxes “paid” to taxes 
“paid or accrued.” Consequently a taxpayer on the cash basis contended 
that the statute permitted an election; that irrespective of the method of 
accounting employed, taxes could be deducted either in the year paid or 
in the year accrued. Again refusing to permit a deduction inconsistent 
with the bookkeeping system of the taxpayer, the Court said: “It was not 
the purpose of the Act to permit gross income actually received to be 
diminished by taxes or other deductible items disbursed in a later year, 
even if accrued in a taxable year. It is a reasonable construction of the 
law that the same method be applied to both sides of the account.”’* 

Since all subsequent revenue acts have permitted the deduction of taxes 
in the year “paid or accrued,” there has been little occasion to question 
the rule established by the Anderson and Mitchell decisions. When a tax 
accrues in one year and is paid in another the propriety of the deduction 


in a specific period usually depends, of course, upon the method of ac- 
counting employed by the taxpayer. With the exception of persons who 
die during the tax year in question, taxpayers on the cash basis must de- 
duct taxes in the year paid** while those on an accrual basis must take 


29 271 U.S. 9 (1926). 
3° 40 Stat. 1067, at § 214(a)(3), 1077, at § 234(a)(3) (1919). 
3* United States v. Mitchell, 271 U.S. 9, 12-13 (1926). 


3 42 Stat. 239, at § 214(a)(3), 254, at § 234(a)(3) (1923); 43 Stat. 270, at § 214(a)(3), 
284, at § 234(a)(3) (1925); 44 Stat. 26, at § 214(a)(3), 42, at § 234(a)(3) (1927); 45 Stat. 799, 
at § 23(c) (1929); 47 Stat. 180, at § 23(c) (1933); 48 Stat. 688, at § 23(c) (1934); 49 Stat. 
1659, at § 23(c) (1936); 52 Stat. 460, at § 23(c) (1938); Int. Rev. Code § 23(c), 53 Stat. 12 
(1939), 26 U.S.C.A. § 23(c) (1940). 

33 “In the case of the death of a taxpayer there shall be allowed as deductions and credits 
for the taxable period in which falls the date of his death, amounts accrued up to the date of his 

” Int. Rev. Code § 43, 53 Stat. 24 (1939), 26 U.S.C.A. § 43 (1940), construed in 
Roy J. O’Neil, 31 B.T.A. 727 (1934); cf. Milton D. Eisner, 9 B.T.A. 210 (1927). The accrual 
in such cases was first required by the Revenue Act of 1934, 48 Stat. 694, at § 43 (1934). 

34 United States v. Mitchell, 271 U.S. 9 (1926), explaining United States v. Woodward, 
256 U.S. 632 (1921); Edward Hagelin, 37 B.T.A. 8 (1938); Arthur T. Galt, 31 B.T.A. 930 
(1934); Benjamin I. Powell, 26 B.T.A. 509 (1932); Ida Wolf Schick, 22 B.T.A. 1067 (1931); 
First Nat’] Bank, 22 B.T.A. 1050 (1931); Corinth State Bank, 14 B.T.A. 1162 (1929); George 
C. Beidleman, 7 B.T.A. 899 (1927); Henry Reubel, 1 B.T.A. 676 (1925); Sidney Weinberg, 
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DEDUCTIBLE TAXES AND TAXABLE INCOME 
the deduction in the year accrued.** 


II 


In determining the year in which a tax may be deducted it is necessary 
to establish the system of accounting used by the taxpayer.** Ordinarily 
this problem causes little difficulty since the method employed may be 
readily classified. However, the solution of the problem is not always ap- 
parent. When there is a dispute it is clear that the Government will not 
be bound by the declaration made by the taxpayer in his return.*7 The 
question will be answered through the ascertainment of the dominant plan 
of the bookkeeping system rather than by the label applied to it by the 
party in interest.** An occasional departure will not change the general 
classification which appears appropriate.*® Thus minor deviations from 
either basis will not affect the time for deducting taxes.‘° Somewhat great- 
er uncertainty is caused by taxpayers engaged in and keeping separate 


1 B.T.A. 178 (1924); M. W. Alworth, 38 B.T.A. 656 (1938). For cases dealing with foreign 
tax credit see William T. Rich, 11 B.T.A. 1320 (1928); David A. Cunningham, 9 B.T.A. roso0 
(1928); Albert D. Hewinson, 1 B.T.A. 1080 (1925); Howard Earl Blood, 13 B.T.A. 149 (1928), 
Beginning with the Revenue Act of 1924, 43 Stat. 279, at § 22(c), 286, at § 238(c) (1925), the 
taxpayer on a cash basis could elect to take the credit in the year the foreign tax accrued. Int. 
Rev. Code § 131(d); 53 Stat. 57 (1939), 26 U.S.C.A. § 131(d) (1940); Russell-Miller Milling Co., 
27 B.T.A. 405 (1932), aff'd 63 App. D.C. 74, 69 F. (2d) 393 (1934). 


35 United States v. Anderson, 269 U.S. 422 (1926); Aluminum Castings Co. v. Routzahn, 
282 U.S. 92 (1930); Niles Bement Pond Co. v. United States, 281 U.S. 357 (1930); Elmhirst v. 
Duggan, 14 F. Supp. 782 (N.Y. 1936); Red Wing Potteries, Inc., 43 B.T.A. 841 (1941); Mar- 
guerite Hyde Suffolk & Berks, 40 B.T.A. 1121 (1939); Hecla Mining Co., 35 B.T.A. 454 (1937); 
American Cigar Co., 21 B.T.A. 464 (1930); Shurtleff Ice Cream Co., 1 B.T.A. 1168 (1925). 
For cases dealing with foreign tax credits see Hygienic Products Co. v. Com’r, 111 F. (2d) 330 
(C.C.A. 6th 1940); Russell-Miller Milling Co. v. Helvering, 63 App. D.C. 74, 69 F. (2d) 393 
(1934); Carter, Rice & Co., 28 B.T.A. 687 (1933), explaining Ruud Mfg. Co. v. Com’r, 45 F. 
(ad) 63 (C.C.A. 3d 1930); Mead Cycle Co., 10 B.T.A. 887 (1928). 


% Niles Bement Pond Co. v. United States, 281 U.S. 357, 360 (1930). 


37 Aluminum {Castings Co. v. Routzahn, 282 U.S. 92 (1930). The findings of the com- 
missioner and the Board of Tax Appeals are said to be final. Hygienic Products Co. v. 
Com’r, 111 F. (2d) 330 (C.C.A. 6th 1940); see also Niles Bement Pond Co. v. United States, 
281 U.S. 357, 360 (1930); United States v. Anderson, 269 U.S. 422, 442 (1926); cf. United States 
v. Mitchell, 271 U.S. 9, 12 (1926). 


4 See Hygienic Products Co. v. Com’r, 111 F. (2d) 330, 331 (C.C.A. 6th 1940). 


49 “The return must be filed on the accrual basis . . . . where true income cannot be arrived 
at on the basis of actual receipts and disbursements.” Aluminum Castings Co. v. Routzahn, 
282 U.S. 92, 98 (1930); see Clara A. McKee, 11 B.T.A. 1381 (1928). 


4° Cf. Comstock-Castle Stove Co., 4 B.T.A. 114 (1926). 
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records for their unrelated business activities.“ Where some of the un- 
related activities are recorded on the cash basis and others on the accrual 
basis the taxpayer has been permitted to use both methods of accounting 
as long as the method used for each business is consistently followed; in 
conformity with the general rule, taxes are deductible in the year paid or 
accrued depending upon the method of accounting used for the activity 
giving rise to the imposition of the tax sought to be deducted. 


Ii 


Where the taxpayer is on a cash basis, the problem of timing is compara- 
tively simple. Since the actual payments may have no relation to the re- 
ceipts of the taxpayer, there is little conscious effort to match income and 
expense. Indeed, exactly the opposite is frequently the case; the payment 
of deductible taxes may be anticipated or deferred solely for the purpose 
of reducing the amount subject to the federal income tax in a given year. 
The problem is largely one of determining what constitutes payment 
within the meaning of the statute; neither the nature of the expenditure 
nor the purpose for which it is made appears to affect its deductibility. 

Generally speaking, payments may be in money, by check, or by the 
performance of services.*? Presumably the payment must be actually re- 
ceived by the tax collector in the year the deduction is claimed; funds sent 
through the mails in one period and not received until the next should be 
allowed as a subtraction only in the latter period.** Checks are ordinarily 
deductible in the year delivered even though not collected until the follow- 
ing year.*’ But post-dated checks are not treated as ordinary checks which 

4 By way of illustration see Old Merchants Nat’! Bank & Trust Co. v. United States, 36 F. 
Supp. 961 (Mich. 1939), aff’d per curiam 117 F. (2d) 737 (C.C.A. 6th 1940). 

#In Cecil v. Com’r, 100 F. (2d) 896 (C.C.A. 4th 1939), the taxpayer’s “Biltmore Es- 
tate” business records were kept on an accrual basis while her more personal records were kept 
on a cash basis. Consequently she was required to deduct property taxes on the estate in the 
year of accrual rather than the year of payment. In Bennett Properties Co., 45 B.T.A. 112 
(1941), the taxpayer, except for interest and taxes, used the cash method of accounting; 
since the books were predominantly on a cash basis it was required to deduct taxes in the 
year paid instead of the year accrued. 

43 Where taxes are paid through services rendered, the taxpayer is not deprived of the 
deduction, but the amount of it must also be treated as a part of the gross income. Watervliet 
Paper Co., 16 B.T.A. 604 (1929). 

“Cf. Leach v. Com’r, 50 F. (2d) 371 (C.C.A. 1st 1931). The rule with respect to taxable 
income, Avery v. Com’r, 292 U.S. 210 (1934), would seem applicable to this related situation. 

48 Com’r v. Bradley, 56 F. (2d) 728 (C.C.A. 6th 1932), held that, where a check given in 
payment of real estate taxes on the day before the taxpayer’s death was not presented for 
payment until after his death, the taxes could be deducted from the gross income of the de- 
cedent. The delivery of the check constituted conditional payment; when actually paid the 
condition subsequent was satisfied and the original payment became absolute. 
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are honored in due course.” Similarly, a deposit of bonds to secure the 
payment of a tax,‘7 money placed “irrevocably” in trust,“* or money 
turned over to an agent of the taxpayer (even though the agent is also the 
tax collector)*® does not constitute payment which will enable a person on 
the cash basis to deduct the tax in the year in which these transactions 
take place. Even clearer is the instance where the taxpayer seeks to de- 
duct the tax, not in the year paid, but in the later year in which he repays 
a loan which had been obtained in order to pay the tax.*° It should be 
noted, however, that it may be possible to claim the deduction even 
though payment is not actually made to the tax collector. Where there 
has been a proper tender of the tax in one year and it is rejected, an accept- 
ance in a later year may be deducted in the subsequent period ;* it is also 
arguable that the tax, at the election of the payer, may be deducted in 
the year in which tender was made and improperly refused. 


IV 


In contrast with the great bulk of tax payments which offer little oc- 
casion for dispute when the taxpayer is on a cash basis, a surprising num- 
ber of problems have grown out of the provision relating to the deduction 
of accrued taxes.53 Since taxes represent an anomalous type of business 
expense—a coercive exaction, frequently fluctuating widely in amount 


and often having little relation to the direct benefits received—it is easy 
to understand the lack of agreement as to the theoretical accounting basis 
for their classification as a business expense. But regardless of whether it 
is believed that taxes are not costs in the strict sense of the word and their 


“ If a post-dated check is not payable until its date the instrument should be treated, for 
tax purposes, as an ordinary promissory note, and, as in the case of such note, the transfer 
would not constitute payment. Compare the rule in interest cases. Hart v. Com’r, 54 F. (2d) 
848 (C.C.A. rst 1932); S. E. Thomason, 33 B.T.A. 576 (1935). 

47 Estate of Benjamin Piller, 29 B.T.A. 799 (1934). 


48 Edward Hagelin, 37 B.T.A. 8 (1938); Arthur T. Galt, 31 B.T.A. 930 (19384). 

49 Edward Hagelin, 37 B.T.A. 8 (1938). 

8° Ida Wolf Schick, 22 B.T.A. 1067 (1931); William D. Hutchins, 14 B.T.A. 421 (1928). 
Similarly the person who makes the loan may not deduct the taxes paid by the borrower. 
Busch v. Com’r, 50 F. (2d) 800 (C.C.A. sth 1931). 

s* Mary Stuart Honeyman, 24 B.T.A. 130 (1931); Robert B. Honeyman, Jr., 24 B.T.A. 126 
(1931). 

* Some support for this view may be found in Leach v. Com’r, 50 F. (2d) 371, 373 (C.C.A. 
Ist 1931). But see Robert B. Honeyman, Jr., 24 B.T.A. 126, 129 (1931). 

53 Unfortunate terminology may account for a part of the difficulty. In general see Magill, 
op. cit. supra note 8, at 166; Parlin, Accruals to Date of Death for Income Tax Purposes, 87 
U. of Pa. L. Rev. 295, 296 (1939); cf. Farrand and Farrand, Treatment of Accrued Items in the 
Event of the Death of a Taxpayer, 13 So. Calif. L. Rev. 431, 437-39 (1940). 
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treatment as such is justified only on the ground of expediency™ or that 
taxes, like other insurance costs, are paid to prevent the loss of property, 55 
there is little dispute as to the elementary principles of bookkeeping in- 
volved. 

Where a business continues over.a period of years and there is an at- 
tempt to estimate the profits of one of the intermediate years, it is usually 
necessary to make two kinds of adjustments. Liabilities may be incurred, 
particularly those near the end of the accounting year, which have not 
been recorded on the books of the business but which must be considered 
when calculating the total expenses of the period; thus rent, wages, in- 
terest, and similar expenses which are due and payable in a later period 
must be “accrued” at the end of the year. Conversely, payments may 
have been made and liabilities recorded which, while incurred during the 
year, do not relate exclusively to current expenses but which must be de- 
ferred to a later accounting period; a five-year insurance policy or a build- 
ing having an estimated useful life of fifty years illustrates this type of 
transaction; the expense represented by the extinguishment of the life of 
the policy or the life of the building relates largely to future years, and it 
is obviously erroneous to include the total amount in the expenses of the 
year of purchase. Thus when estimating the annual success of a business, 
both accruals and deferments must be considered**—and this is as true 
of taxes as of other expenses.*’ Tax liability may be incurred even though 
the amount is not yet due and payable; such taxes must be accrued. Simi- 
larly, taxes may be paid in advance for years other than those at hand; the 
appropriate part of these taxes must be deferred. Unless both adjustments 
are made, the steps preliminary to the accurate matching of income and 
expense will be ignored. 

It is reasonable to suppose that the provision relating to the deduction 
of accrued taxes was included in the statute for the purpose of expressly 
authorizing the taxpayer to make the deduction in a manner which would 
permit the accurate reflection of current income. As has been seen, even 
without congressional action and in the face of rather specific language 


54 Paton, op. cit. supra note 6, at 101-2. 

5s Gilman, Accounting Concepts of Profit 314-15 (1939); cf. Canning, op. cit. supra note 2, 
at 37-38. 

5* In general see Paton and Littleton, op. cit. supra note 1, at 16 et seq.; Porter and Fiske, 
Accounting 142, 144-46 (1935). 


57 In addition to notes so and 51 supra, see Sanders, Hatfield, and Moore, op. cit. supra 
note 4, at 75, 82; Lawrence, Cost Accounting 182 (rev. ed. 1937); cf. Montgomery, Auditing 
Theory and Practice 250-52, 298 (6th ed. 1940). 
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this was the interpretation placed upon the Revenue Act of 1916.** In the 
light of subsequent decisions and rulings it is unfortunate that the tax in 
United States v. Anderson® related exclusively to the accrual of taxes and 
did not also involve the problem of deferment. In that case the federal 
munitions tax,°® based on 1916 income, was not assessed or payable until 
1917 and the taxpayer sought the deduction in the later year. The prob- 
lem of deferred taxes was not involved and the Court naturally directed 
its remarks toward the matter at hand. To meet the contention that a 
tax could not accrue until it was assessed and became due the Court 
pointed out that both the liability of the taxpayer and the amount of the 
tax were sufficiently certain to warrant the deduction. ‘All events may 
occur which fix the amount of the tax and determine the liability of the 
taxpayer to pay it. In this respect, for the purpose of accounting and of 
ascertaining true income for a given accounting period, the munitions tax 
here in question did not stand on any different footing than other accrued 
expenses appearing on appellee’s books.” Inasmuch as the exaction re- 
lated directly to the income subject to the federal income tax and was for 
the same period, there was no occasion to discuss either the problem of ap- 
portionment or the problem of attaching the tax to related income. The 
munitions tax, being on income itself, represented the simplest imaginable 
case of synchronization.” Indeed, virtually the only method of treatment 
which would fail to result in the matching of income and expense was at- 
tempted by the taxpayer when an effort was made to treat the tax solely 
as a liability; by limiting the question of accrual to the time the obligation 
matured it was thus possible to argue that the tax did not “accrue”’ until 
it became due and payable. However, the Supreme Court was not misled 
by antiquated notions of balance sheet accounting ;* the income statement 
was the important consideration. But in spite of the fact that accepted 
accounting practice was clearly approved, the Treasury Department, the 
Board of Tax Appeals, and many of the federal courts have stubbornly re- 
sisted attempts to use orthodox techniques when allocating taxes to the 
appropriate income years. Much of this resistance, however, may be at- 
tributed to the unfortunate manner in which the tax allowance has been 
treated in the various income tax acts. 


5§ Pages 445-46 supra. 59 269 U.S. 422 (1926). 6 39 Stat. 780 (1917). 
* United States v. Anderson, 269 U.S. 422, 441 (1926). 


% See A.R.M. 26, 2 Cum. Bull. 115 (1920), where the Committee on Appeals and Review 


had anticipated the decision reached by the Supreme Court. But see I.T. 3370, 1940-1 Cum. 
Bull. 32. 


*% See Littleton, Accounting Evolution to rgoo, at 356 (1933). 
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V 


As has been suggested elsewhere, a tax should be treated as any other 
payment or accrual. Those pertaining to the individual’s personal ex- 
penses should not be allowed as a deduction while those relating to the 
business affairs of the taxpayer should be governed by the accepted meth- 
ods of accounting for similar expenditures. Since the deduction would or 
would not be allowed depending upon whether it constituted a business 
expense, the technical incidence of the exaction (which is now the decisive 
question when dealing with non-business taxes) could be ignored. The 
propriety of the deduction during the current year or its deferment to 
some later period would then receive some consideration. However, this 
has not been the method employed by Congress. Following the precedent 
established in earlier income tax statutes Congress permitted the deduc- 
tion of “all” taxes when it enacted the Corporate Excise Tax Act of 
1909. In view of the crude income concept found in this legislation it 
was not to be expected that the niceties of accounting would be observed 
when providing for the deduction of taxes.% The blanket allowance, how- 
ever, disregarded a limitation customarily imposed upon even the crudest 
type of cash accounting. .When using the cash basis there are many dis- 
bursements which are not deductible. Capital charges, such as buildings, 
equipment, and other permanent investments, are not deductible in the 
year of purchase. Yet in spite of this recognized qualification, taxes were 
deductible even though they represented capital outlays. This basic 
error was carried over to the later income tax legislation; not only the 
taxpayers reporting on the cash basis but also the taxpayers reporting on 
the accrual basis were permitted to deduct many taxes which represented 
capital charges. Thus incorporation “‘fees” and other similar taxes®* may 
be deducted in the year the liability for them is incurred; even where 
such treatment is appropriate there is no requirement that the amount of 

*4See the writer’s discussion in Deductions from Gross Income: Payments and Accruals 
Deductible as “Taxes,” 3 Wash. and Lee L. Rev. 1 (1941). 

*s 36 Stat. 113 (1911). See pages 444-45 supra. 


$6 “Net income shall be ascertained by deducting . . . . (fourth) all sums paid by it within 
” 36 Stat. 113 (1911). 


* Clarence Whitman & Sons, Inc., 11 B.T.A. 1192 (1928); I. T. 2625, XI-1 Cum. Bull. 
25 (1932). If interpreted as a fee instead of a fax the exaction is not deductible since it is a 
capital expenditure. 3 Paul and Mertens, Law of Federal Income Taxation §§ 23.28, 25.06 
(1934). However, “fees” have been treated as taxes and the deduction allowed even though a 
capital charge. Thus payments made to increase the authorized capital stock of a corporation 
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the exaction be spread over the “life” of the tax. A tax need not be 
deferred.” 

This flagrant departure from customary accounting practice was the 
natural result of including within the tax deduction provision both busi- 
ness and non-business taxes. When the Supreme Court in United States v. 
Woodward" firmly established the principle that taxes may be deducted 
irrespective of their relation to income” it became necessary to determine 
the year in which these unrelated taxes could be deducted by a taxpayer 
on the accrual basis. Although such taxes were not business expenses, 
they were very real liabilities. Accurate income reporting could not serve 
as a guide, since a matching of expense and revenue was not involved. In- 
stead it was necessary to accept the balance sheet concept of an accrual, 
and taxes were considered in terms of liabilities rather than expenses. 
The problem became one of discovering when the liability for the full 
amount of the tax “accrued.” 

Since the Anderson case had rather effectively discouraged the use of 
the day the tax became “due and payable”’’ as the event determining 


may be deducted in full. Clark Thread Co., 28 B.T.A. 1128 (1933); Michigan Central R. Co., 
28 B.T.A. 437 (1933); Borg & Beck Co., 24 B.T.A. 995 (1931); Holeproof Hosiery Co., 11 
B.T.A. 547 (1928); cf. United Gas Improvement Co. v. Burnet, 64 F. (2d) 957 (C.C.A. 3d 
1933); Logan-Gregg Hardware Co., 2 B.T.A. 647 (1925); Emerson Electric Mfg. Co., 3 B.T.A. 
932 (1926); Summerill Tubing Co., 36 B.T.A. 347 (1937). 

* Stamp taxes on bonds issued by a corporation may be deducted in the year “paid or 
accrued.” United States Playing Card Co., 15 B.T.A. 975 (1929); Baltimore & Ohio R. Co., 
30 B.T.A. 194 (1934); see Stires Corp., 28 B.T.A. 1 (1933); Commercial Investment Trust 
Corp., 28 B.T.A. 143 (1933); cf. Paton, Accountants’ Handbook 890 (2d ed. 1939); Hatfield, 
Accounting 67 (1927). 

7 Taxes on property during construction should be treated as a part of the cost of the prop- 
erty. Paton and Littleton, op. cit. supra note 1, at 89; Hatfield, Accounting 70 (1927). How- 
ever, such taxes may also be deducted in the year “paid or accrued.” See Harrisburg Hospital, 
Inc., 15 B.T.A. 1014 (1929); Layman, Income Tax Deductions of Federal and State Social 
Security Taxes, 15 Tax Mag. 719, 761 (1937). 

™ 256 U.S. 632 (1921). Although this case is no longer authority with respect to the time a 
tax may be deducted, note 34 supra, and the specific tax in question has been subsequently dis- 
allowed, op. cit. supra note 64, at 31, the principle that taxes may be deducted even though not 
related to income does not appear to have been disturbed. 

™ In computing taxable income the federal estate tax was held to be deductible from the in- 
come of the decedent’s estate. 


73 A number of earlier cases had indicated that the tax “accrued” when it became “due and 
payable,” e.g., United States v. Woodward, 256 U.S. 632, 635 (1921); L. S. Ayers & Co., 1 
B.T.A. 1135 (1925); Norwich & Worcester R. Co., 2 B.T.A. 215 (1925); Atlantic Coast Line R. 
Co., 2 B.T.A. 892 (1925); Bartles-Scott Oil Co., 2 B.T.A. 16 (1925); Russell Milling Co., 1 
B.T.A. 194 (1924); Jamestown Worsted Mills, 1 B.T.A. 659 (1925); see May, Taxable Income 
and Accounting Bases for Determining It, 40 J. of Accountancy 248, 264 (1925). 
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when a tax “accrued,” it became necessary to select some other stage in 
the collection of revenue as the date which determined the deductibility 
of the exaction.”* Consequently the day of “assessment,”’> the date the 
“liability” of the taxpayer was determined,” and the day the “lien”’ at- 
tached to the property”’ were frequently selected as the proper time to 
accrue various taxes; the last mentioned date was easily the favorite when 
property taxes were considered.” After selecting a date for the “accrual” 
of a non-business tax it was, perhaps, too much to expect a busy adminis- 
trative or judicial body to reexamine the question of accrual when con- 
fronted with a business tax. In any event, considerations which led to the 
selection of a specific day for the accrual of a personal tax were also ac- 
cepted as determinative when considering the proper time for deducting 
business taxes. And since a non-business tax could be deducted in a year 
which bore no relation to the income-producing activities of the taxpayer 
it automatically followed that business taxes could be deducted in a year 
other than that in which the related income was earned. The problem 
of matching could be ignored. If Congress saw no objection to the deduc- 
tion of a personal tax which did not relate to income and thus permitted 


1 The many steps in the collection of a general property tax make the choice a difficult one. 
Seventeen are listed for Ohio. See Broh-Kahn, Accrual of General Property Tax in Ohio, 15 
U. of Cin. L. Rev. 359, 368-69 (1941). 

81. T. 3326, 1939-2 Cum. Bull. 157. Frequently the “assessment” and some other event 
will have occurred within the period in question and both will be emphasized. John H. 
Hord, 33 B.T.A. 342 (1935), rev’d 95 F. (2d) 179 (C.C.A. 6th 1938); First Bond & Mortgage 
Co., 27 B.T.A. 430 (1932); Leamington Hotel Co., 26 B.T.A. 1004 (1932); cf. G.C.M. 22454, 
1940-2 Cum. Bull. 210; G.C.M. 22636, 1941-1 Cum. Bull. 352, where the bureau has re- 
luctantly modified its position, but only to the extent required by controlling decisions. 

76 For references to the “liability of the taxpayer” as the time for accrual see Burchell v. 
Helvering, 115 F. (2d) 681 (C.C.A. 2d 1940); Walsh-McGuire Co. v. Com’r, 97 F. (2d) 983 
(C.C.A. 6th 1938); Union Bleachery v. Com’r, 97 F. (2d) 226 (C.C.A. 4th 1938); Ed. Schuster 
& Co., Inc. v. Williams, 283 Fed. 115 (C.C.A. 7th 1922); S. E. & M. E. Bernheimer Co., 41 
B.T.A. 249 (1940), aff'd per curiam 121 F. (2d) 454 (C.C.A. 2d 1941); Edward C. Kohlsaat, 
40 B.T.A. 528 (1939); Gatens Investment Co., 36 B.T.A. 309 (1937); California Sanitary Co., 
Ltd., 32 B.T.A. 122 (1935); Great Northern R. Co., 30 B.T.A. 691 (1934); Arcade Dept. Store, 
Inc., 18 B.T.A. 1172 (1930); Crown Willamette Paper Co., 14 B.T.A. 133 (1928); H. H. Brown 
Co., 8 B.T.A. 112 (1927); Klauber Embroidery Works, 11 B.T.A. 779 (1928). In American 
Liberty Oil Co., 43 B.T.A. 76 (1940), Texas Coca-Cola Bottling Co., 30 B.T.A. 738 (1934), 
and Grand Hotel Co., 21 B.T.A. 890 (1930), both the “personal liability” and the “lien” 
events were stressed. 

7 See Com’r v. Plestcheeff, 100 F. (2d) 62 (C.C.A. oth 1938); Lifson v. Com’r, 98 F. (2d) 
508 (C.C.A. 8th 1938), cert. den. 305 U.S. 662 (1939); T. H. Banfield, 42 B.T.A. 769 (1940); 
Milton H. Friend, 40 B.T.A. 768 (1939); Estate of Charles Schimmel, 39 B.T.A. 989 (1939), 
aff’d 114 F. (2d) 554 (C.C.A. 8th 1940); Cloquet Co-operative Society, 21 B.T.A. 744 (1930); 
note 76 supra. 

7 Pages 456 et seq. infra. 
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an understatement of taxable income and a permanent loss of federal 
revenue there was even less objection to the deduction in a single year of a 
business tax which should be allocated over a number of years—the tem- 
porary understatement of income would be (presumably) compensated by 
an overstatement of income in subsequent years. 

Although the unnecessary generosity of Congress with respect to per- 
sonal taxes discouraged administrative or judicial attempts to require the 
matching of business taxes and taxable income, it was possible to limit 
the scope of this broad deduction and somewhat limit the extent of the 
distortion caused by it. In Na#’l Bank of Commerce v. Allen” the deduction 
by a corporation of a tax collected from it but laid upon its stockholders 
was disallowed. Inasmuch as the corporation made no attempt to collect 
the payment from its stockholders the amount in controversy was, in 
effect, a dividend and properly eliminated as an expense; as was said by 
the district court, if the result were otherwise the taxpayer would not 
. “correctly state its net income.”** Unfortunately, however, later courts 
apparently lost sight of this excellent reason for the earlier decision; it 
was not repeated in similar cases. Without attempting to explain the ra- 
tionale of their decisions the courts were content merely to state their 
conclusions: the taxpayer could deduct only its “own” taxes.** Conse- 
quently in many cases no effort was made to determine whether the dis- 
allowance of ‘“‘another’s’” tax did not also constitute the disallowance of 
a proper business expense. Although the effect of these corporation- 
stockholder tax cases was nullified when Congress later permitted the de- 
duction,* the general rule, strongly supported by the decisions involving 
non-business taxes,*? continued to flourish. When one taxpayer paid the 
personal taxes of another it was difficult to employ the reasoning of the 
Nat'l Bank of Commerce decision, since it could hardly be argued that the 
deduction of another’s tax was to be denied because the deduction dis- 
torted the income of the person making the payment, an argument which 
applied with equal force to the allowable deduction of one’s “own’”’ per- 


9 a11 Fed. 743 (D.C. Mo. 1914). 

% Thid., at 747; cf. Eliot Nat’l Bank v. Gill, 210 Fed. 933, 936 (D.C. Mass. 1913), aff’d 218 
Fed. 600 (C.C.A. 1st 1914). 

% Eliot Nat’l Bank v. Gill, 218 Fed. 600 (C.C.A. 1st 1914); First Nat’] Bank v. McNeel, 
* Fed. 559 (C.C.A. sth 1917); Porter v. United States, 27 F. (2d) 882 (C.C.A. oth 1928), 

cert. dismissed 279 U.S. 875 (1929); Northern Trust Co. v. McCoach, 215 Fed. 991 (D.C. Pa. 

1914); cf. United States v. Central Nat’] Bank, 24 Fed. 577, 578 (D.C. N.Y. 1885). 

* 42 Stat. 239-40, 254-55 (1923); see Int. Rev. Code §§ 23(d), 203(a)(s), 53 Stat. r2, 72 
(1939), 26 U.S.C.A. §§ 23(d), 203(a)(5) (1940). 

*s See op. cit. supra note 64, at 6 et seq. (1941). 
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sonal taxes.** Consequently it soon became established that a tax paid 
for another could not be deducted as a tax*s even though the payment rep- 
resented a business expense. Furthermore, the allowance for taxes, as has 
been seen,®* was also restricted by the requirement that the exaction could 
be deducted as a tax only in the year in which the tax was “paid or 
accrued.”*? With the development of these two limitations the foundation 
was laid for the many cases involving the deduction of taxes upon property 
which was transferred during a given year. 

In breaking away from the income concept when dealing with taxes it 
became easy to ignore the usual accounting conventions pertaining to it. 
Where the taxpayer purchases property burdened with unpaid taxes it is 
obvious that the taxes for past years do not represent current expenses; 
they should be capitalized.** The cases so holding® reach a correct result, 
but this reason for the decision is not always given.®® Too frequently the 


84 Some of the difficulties occasioned by this “rule” are found in Borland v. Com’r, 123 F. 
(2d) 358 (C.C.A. 7th 1941). 

8s Although not deductible as a tax, such payments frequently were deductible as a business 
expense. Thus lessees who agreed to pay taxes on property leased could deduct the tax as 
rent if the property was used in the taxpayer’s trade or business. John D. Fackler, 39 B.T.A. 
395 (1939); Denholm & McKay Co., 39 B.T.A. 767 (1939). But where the business ‘“‘volun- 
tarily” pays the tax it is not deductible even as a business expense. Robinson v. Com’r, 53 
F. (2d) 810 (C.C.A. 8th 1931); Nat’l Piano Mfg. Co. v. Burnet, 60 App. D.C. 160, 50 F. (2d) 
310 (1931); I. T. 3382, 1940-1 Cum. Bull. 12. 

86 Pages 446-47 supra. 

87 For an unnecessarily harsh application of the annual accrual requirement see Swain & 
Myers, Inc., 42 B.T.A. 360 (1940), where the taxpayer was required to include the amount of 


the local sales tax in its gross income but was not permitted to deduct the tax on those credit 
sales which had not yet been collected. 


88 See Joell Co., 41 B.T.A. 825, 827 (1940); California Sanitary Co., Ltd., 32 B.T.A. 122, 
125 (1935). 

* Falk Corp. v. Com’r, 60 F. (2d) 204 (C.C.A. 7th 1932); Merchants Bank Bldg. Co. v. 
Helvering, 84 F. (2d) 478 (C.C.A. 8th 1936); Joell Co., 41 B.T.A. 825 (1940); Midtown Tower, 
Inc., 40 B.T.A. 116 (1939); Luke W. McCrory, 25 B.T.A. 994 (1932); Grand Hotel Co., 21 
B.T.A. 890 (1930). In such cases 1) the vendor on an accrual basis would deduct the tax 
each year as it accrued, T. H. Symington & Son, Inc., 35 B.T.A. 711 (1937); see First Bond & 
Mortgage Co., 27 B.T.A. 430, 432 (1932); 2) the vendor on a cash basis would deduct the 
tax in the year paid by the vendee and treat the payment as an addition to the amount received 
from the sale for the purpose of determining gain or loss, Norman Cooledge, 40 B.T.A. 1325 
(1939), vacating 40 B.T.A. 110 (1939); see Mim. 5200, 1941-3 C.C.H. Fed. Tax Serv. $6424. 
But see Nunnally Investment Co. v. United States, 36 F. Supp. 332 (Ct. Cl. 1941). In addition, 
if a wasting asset is concerned, the vendee is permitted to amortize the cost over the life of 
the asset when it is used for business purposes. Midtown Tower, Inc., 40 B.T.A. 116 (1939). 

9° See Shearer v. Com’r, 48 F. (2d) 552, 555 (C.C.A. 2d 1931) (“the form of the statute 
must control”); Helvering v. Missouri State Life Ins. Co., 78 F. (2d) 778 (C.C.A. 8th 1934) 
(no discussion); Merchants Bank Bldg. Co. v. Helvering, 84 F. (2d) 478, 481 (C.C.A. 8th 1936) 


(“a deduction may only be taken by that taxpayer whose property gives rise to the deduc- 
tion’’). 
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opinion contains merely the statement that one taxpayer may not deduct 
another’s tax.” It is this unnecessarily broad generalization which causes 
so much difficulty when dealing with current taxes. The early cases con- 
sidering the deductibility of taxes assessed on property transferred during 
the year did not depart from orthodox practice even though they were 
later cited as a justification for the distortion of the taxpayer’s annual 
income. In John Hancock Mutual Life Ins. Co.” property was purchased 
in September, the taxes for the year having “accrued” on April 1, and the 
commissioner permitted the deduction of that part of the tax allocable to 
the time the property was held by the purchaser but not that part allo- 
cable to the period prior to purchase; in sustaining the action of the 
commissioner, the Board of Tax Appeals followed recognized accounting 
procedure. In Shearer v. Com’r®} the federal motor tax imposed upon 
dealers was “‘passed on” to the purchaser who sought to deduct it from 
his gross income; in disallowing the deduction the decision appears satis- 
factory, from an accounting point of view, since the tax should be treated 
as a part of the cost of the automobile and, if deducted at all, it should be 
recovered as depreciation over the life of the asset. Again, in Falk Corp. v. 
Com’r,®* where one corporation acquired the assets of another and agreed, 
as a part of the purchase price, to pay the state income tax of the latter, 
the requirement that the tax be capitalized, rather than deducted either 
in the year paid or in the year contractual liability for it was incurred, 
clearly conformed to customary usage; the payment was a part of the cost 
of the asset and it should not be deducted in its entirety in a single year. 

However, the increasing emphasis upon the question of the technical 
imposition of the tax rather than the accounting character of the exaction 
ultimately led to decisions which disregarded the latter and more relevant 
problem. In Arcade Dept. Store, Inc.,°5 a corporation was permitted to 
deduct the full amount of an annual tax on assets owned by its predecessor 
partnership, when the corporation had acquired the property before the 
day the taxes were said to have “accrued.” Since the corporation paid 
its “own” tax the Board of Tax Appeals saw no objection to the deduction. 
Other board decisions during this period reflected this same approach; 
persons acquiring property before the day of “accrual’’ were entitled to 
the full amount of the year’s tax but a purchaser after this day was 


% See Merchants Bank Bldg. Co. v. Helvering, 84 F. (2d) 478, 481 (C.C.A. 8th 1936); 
Luke W. McCrory, 25 B.T.A. 994, 1011 (1932); First Bond & Mortgage Co., 27 B.T.A. 430, 
432 (1932). 

* 10 B.T.A. 736 (1928). %4 60 F. (2d) 204 (C.C.A. 7th 1932). 

%3 48 F. (2d) 552 (C.C.A. 2d 1931). 95 18 B.T.A. 1172 (1930). 

% Theodore Plestcheef, 35 B.T.A. 508 (1937). 





458 THE UNIVERSITY OF CHICAGO LAW REVIEW 


denied any deduction for the year.” Where a business organization ac- 
quired, for example, an apartment building subject to an annual tax of 
$50,000 there would be no deduction for the year of acquisition if the tax 
“‘accrued” January 1 even though the property was purchased the follow- 
ing day,®* while a taxpayer in another jurisdiction could take the full de- 
duction if the tax “accrued” December 31 even though the property was 
acquired the preceding day.” 

Because of the evident distortion of the tax base resulting from this 
arbitrary treatment of an expense it is unfortunate that the federal courts 
were not more critical when confronted with the problem.’*® The view of 
the Board of Tax Appeals was, ostensibly at least, accepted in Helvering ». 
Missouri State Life Ins. Co.“ when a purchaser was again denied the de- 
duction of current taxes which had become a lien upon the property prior 
to acquisition. Although this case purported to accept the board rule, it 
may be explained on the ground that the taxpayer was an insurance com- 
pany subject to special income tax provisions enacted because of the tre- 
mendous difficulties encountered when attempting to estimate the annual 
income of such organizations;*” since these provisions departed in many 
respects from orthodox income concepts’® it is arguable that life insurance 
company cases should not be considered persuasive when considering the 
problem of the ordinary taxpayer. Yet in spite of the anomalous character 

97 Leamington Hotel Co., 26 B.T.A. 1004 (1932); First Bond & Mortgage Co., 27 B.T.A. 


430 (1932); Alden Anderson, 27 B.T.A. 980 (1933); Texas Coca-Cola Bottling Co., 30 B.T.A. 
736 (1934); California Sanitary Co., Ltd., 32 B.T.A. 122 (1935). 

8 Consider, for example, the taxes in American Liberty Oil Co., 43 B.T.A. 76, 81 (1940), and 
Texas Coca-Cola Bottling Co., 30 B.T.A. 736 (1934); I. T. 3388, 1940-2 Cum. Bull. 66; I. T. 
3414, 1940-2 Cum. Bull. 70; I. T. 3435, 1940-2 Cum. Bull. 73; I. T. 3506, 1941-3 C.C.H. Fed. 
Tax Serv. 96519. 

#9 Johnson County Realty Co., 44 B.T.A. 121 (1941). 


10° From both a practical and a theoretical point of view the result seems unsatisfactory. 
Aside from the question of accurate net income, the emphasis upon the technical imposition of 
the tax ignores not only customary practice but also economic principles. Many taxes on prop- 
erty are “capitalized” and the original owner at the time the tax was imposed bears the full 
burden even though the purchaser pays taxes subsequent to acquisition. In a very real sense, 
unless the rates are increased the purchaser never pays his “own” tax. See Twentieth Century 
Fund, Facing the Tax Problem 238 et seq. (1937); Kendrick, Incidence and Effects of Taxa- 
tion, 27 Am. Econ. Rev. 725, 730 (1937); Einaudi, Capitalization and Amortization of Taxes, 
3 Encyc. Soc. Sci. 211 (1935); Seligman, Shifting and Incidence of Taxation 174 et seq., 221 
et seq. (sth ed. 1927). 

101 78 F. (2d) 778 (C.C.A. 8th 1934). 

x02 In general, see 4 Paul and Mertens, Law of Federal Income Taxation § 36.01 (1934). 

103 By way of illustration see Com’r v. Lafayette Life Ins. Co., 67 F. (2d) 209 (C.C.A. 7th 
1933) (taxes on life insurance building not deductible since taxpayer failed to include rental 
value in gross income). 
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of life insurance taxation the Missouri State Life Ins. Co. decision was 
cited, in Merchants Bank Bidg. Co. v. Helvering,’** as authority for the 
proposition that grantees could not deduct as an expense taxes which had 
become a lien before transfer. Since the tax in the latter case was for the 
year prior to purchase the deduction was properly denied and the Falk 
Corp. decision, quoted in the opinion, was ample authority for the point 
actually decided: back taxes should be capitalized. 

In Walsh-McGuire Co. v. Com’r**s the doctrine of the Board of Tax Ap- 
peals was accepted by a court which, three months earlier, had permitted 
the beneficiary of a trust to deduct current property taxes assessed against 
the trustees but paid by the beneficiary after the termination of the 
trust.’ Limiting the earlier case to its facts, the court held that a corpora- 
tion which was organized on April 16 and which immediately afterward 
acquired certain real estate could not deduct any part of the current taxes 
assessed on it because the tax “accrued” on April 12. In spite of the fact 
that the annual charge was clearly allocable, in part, to the time the tax- 
payer owned the property, Judge Florence Allen said that “‘since none of 
the payment was made in liquidation of petitioner’s liability, a propor- 
tionate deduction of that part of the tax allocable to the period . in- 
stead of fairly reflecting petitioner’s income, would have resulted in in a ade 
tortion thereof.’’**” 

Other federal courts also followed the rule laid down by the Board of 
Tax Appeals. The taxpayer in Lifson v. Com’r*** was denied the deduction 
of a current tax when property was purchased after the tax had become a 
lien on the real estate and was allowed the full deduction in Com’r ». 
Plestcheeff**® when the property was purchased before the current tax be- 
came a lien on the property. The taxpayers in the last two cases were on 
a cash basis and the great inaccuracies of this method of accounting may 
serve to mitigate the criticism of the result. But in Walsh-McGuire Co. v. 
Com’r™° the taxpayer was on an accrual basis and the result would clearly 
seem to violate the principle laid down by the Supreme Court in United 


4 84 F. (2d) 478 (C.C.A. 8th 1936). 
"5 97 F. (2d) 983 (C.C.A. 6th 1938); cf. Broh-Kahn, op. cit. supra note 74, at 385-88, 395- 


6 Hord v. Com’r, 95 F. (2d) 179 (C.C.A. 6th 1938); John Edgerly Morrell, 43 B.T.A. 
651 (1941). 
7 Walsh-McGuire Co. v. Com’r, 97 F. (2d) 983, 985 (C.C.A. 6th 1938). The Hord case 


was distinguished on the ground that the taxpayer was the beneficial owner of the property 
“at the time of the incidence of the tax.” 


18 98 F. (ad) 508 (C.C.A. 8th 1938), cert. den. 305 U.S. 662 (1939). 
9 100 F. (2d) 62 (C.C.A. oth 1938). 110.97 F. (2d) 983 (C.C.A. 6th 1938). 
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States v. Anderson*™™ when it declared that the deduction of a tax did not 
depend upon its accrual in a “technical legal sense” but in an “economic 
and bookkeeping sense.”’ Technically the tax had accrued before the pur- 
chase of the property, but in an accounting sense the tax should have been 
spread over the entire tax year; otherwise the revenues received from the 
use of the property by the taxpayer for the remainder of the year would 
not bear the burden of the tax properly allocable to this activity. 
However, in spite of numerous analogies™ leading to the conclusion 
that annual taxes should be treated, for income tax purposes, as relating 
to a single day, there is a definite trend away from this view and toward 
that indicated by the Anderson decision. In Com’r v. Coward™ the tax- 
payer who purchased real estate on January 8 was permitted to deduct all 
but 8/365 of the tax assessed for the year of purchase. Rejecting the rule 
of thumb provided by the “tax day” concept, the Circuit Court of Appeals 
for the Third Circuit observed that the taxpayer’s income was largely 
derived from real estate and with the exception of 8/365 of the tax “one 
cannot imagine a clearer case for the deduction.”""* Thus the requirement 
of accurate reflection of annual income, previously rejected,"> was again 
recognized. In Carondelet Bldg. Co., Inc. v. Fontenot the taxpayer pur- 
chased property on May 10, capitalized that part of the year’s tax allo- 
cable to the time prior to purchase, deducted that part allocable to the 


period May 10 to September 30, the end of the taxpayer’s fiscal year, and 
deferred to the following fiscal year the balance. In approving this prac- 
tice it was said that the corporation “knew the rents which were accruing 
each month could not be treated as net, but ought to bear the monthly 


1 269 U.S. 422, 441 (1926). See Ellis, Deductions for Accrued Taxes, 14 Tax Mag. 197 
(1936). 

12 Supposed administrative convenience has led to the use of a day certain for the purpose 
of determining the taxability of persons or property. Thus the existence of property, its situs, 
or its ownership on a specific day will frequently determine the person subject to the tax and 
whether or not given property will be taxed during the year. The tax day is also important 
when considering the question of exemptions. See 2 Cooley, Taxation §§ 546, 712 (4th ed. 
1924). In the administration of trusts the problem of allocating tax expenditures to principal 
and income has been solved by reference to the time the tax attached. The same has been true 
with respect to the problem of apportioning tax expenses between the life tenant and remain- 
derman or reversioner. However, in both types of situations the rule of apportionment usually 
prevails. 3 Simes, Future Interests 28-29 (1936); 2 Scott, Trusts 1326-27 (1939); see 1 Rest., 
Property §129(g) (1936); Rest., Trusts § 237(a) (1935). 

™3 110 F. (2d) 725 (C.C.A. 3d 1940). 14 Tbid., at 728-29. 

"5 Helvering v. Missouri State Life Ins. Co., 78 F. (2d) 778 (C.C.A. 8th 1934); Walsh- 
McGuire Co. v. Com’r, 97 F. (2d) 983 (C.C.A. 6th 1938); First Bond & Mortgage Co., 27 B.T.A. 
43° (1932). 

"6111 F. (2d) 267 (C.C.A. sth 1940). 
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pro rata of the annual taxes to fairly reflect net income.” The commis- 
sioner “did not disapprove of the taxpayer’s method of accounting because 
not fairly reflecting income for the period, but solely because he concluded 
that as a matter of law ‘real and personal property taxes in Louisiana 
accrue for federal income tax purposes on Jan. 1 each year.’ We think 
there is no such rule of law Looking rather to a just accounting that 
will truly reflect net income, we think that the prorated deduction as 
claimed ought to have been maintained.”"’ In Com’r v. Rust’s Estate™ 
the purchaser of property was again permitted to deduct that part of the 
annual real estate tax allocable to the time the property was held by the 
purchaser. “Taxes upon real estate constitute an ever recurring burden; 
and when, as in this case, the property is held as an investment, they are 
perforce treated as a current expense to be offset against current income. 
.... The apportionment of the tax was clearly correct 

ing theory advanced by the Commissioner . . . . does violence to the pur- 
pose of the income tax statutes that items of income shall be accounted 
for in annual periods. Clearly this purpose will not be served if the con- 
stantly recurring burden of the tax is refused recognition as an item of 
current expense and is placed in the category of a capital expense to be 
reckoned with under the income tax statutes only in the event of sale at 
some future date.” 

In the Coward decision emphasis was laid on the fact that the tax in 
question had not become a lien upon the property at the time of transfer, 
that the local statute did not impose a personal liability upon the owner, 
and that the purchaser had not contracted to pay the tax in question.”° 
Consequently it was possible to distinguish the federal cases which had 
accepted the “tax day” idea.’ In the Carondelet Bldg. Co. and the Rust’s 
Estate opinions the absence of personal liability for taxes and the fact that 
a lien had not attached at the time of the purchase were also empha- 
sized.” However, in the latter decision the parties had agreed to appor- 
tion the tax’? and the court also questioned, but refused to decide, 
whether the personal liability of the vendor or a lien upon the property 


"7 Tbid., at 269. 

"8 116 F. (2d) 636 (C.C.A. 4th 1940). Parker, J., dissented. 

"9 Thid., at 638-39. 

8° Com’r v. Coward, 110 F. (2d) 725, 727 (C.C.A. 3d 1940). 

"1 Thid., at 727 n. 10. 

™ Carondelet Bldg. Co. v. Fontenot, 111 F. (2d) 267, 268 (C.C.A. sth 1940); Com’r v. 
Rust’s Estate, 116 F. (2d) 636, 637-38 (C.C.A. 4th 1940). 

33 Com’r. v. Rust’s Estate, 116 F. (2d) 636, 638 (C.C.A. 4th 1940). 
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at the time of sale should affect its decision.*** It was not until Supplee ». 
Magruder’ that a federal court permitted the purchaser to deduct his 
share of a local tax on property purchased during the year even though 
the purchaser was under a contractual obligation to pay the tax, the tax 
had become a lien upon the property before purchase, and, apparently, 
the tax was a personal liability of the vendor. Pointing out that there 
would have been no question as to the propriety of the deduction if the 
statute had not specifically provided for the deduction of taxes since the 
tax in question was necessary to the taxpayer’s real estate business and 
thus was a business expense,” the “tax day” treatment was rejected and 
the local custom’ of apportioning taxes accepted as controlling. The 
problem of taxes in arrears was distinguished’* and that of current 
expenses emphasized. “The general purpose of the income tax is to 
find and tax the true net income as defined in the statute. This is ac- 
complished only when current taxes and similar items are deducted from 
the current income. When an income taxpayer purchases investment 
property he is chargeable only with the income subsequently accruing from 
the property, and current charges against it are properly deductible to 
ascertain net income. If the current income is adjusted to the date of 
transfer, similarly the current charges against the income should be like- 
wise adjusted.’’*° On appeal the lower court was affirmed in a per curiam 
opinion on the basis of the Rust’s Estate decision."*° 

In spite of these recent cases, however, the decisions with respect to 
transfers and related problems are by no means unanimous. In Burchell v. 
Helvering'* the attention of the court was focused exclusively upon the 
problem of ascertaining, under local law, the exact day upon which a tax 
“accrued.” The Board of Tax Appeals has also taken varying positions. 
In T. H. Banfield'* the taxpayer who purchased property on March 4 was 


14 Thid., at 640. 

135 36 F. Supp. 722 (Md. 1941), aff’d per curiam 123 F. (2d) 399 (C.C.A. 4th 1941), cert, 
granted 10 U.S.L. Week 3283 (1942). 

126 Thid., at 725. 127 Tbid., at 726. 38 Thid., at 727. 129 Thid., at 728. 

13° Magruder v. Supplee, 123 F. (2d) 399 (C.C.A. 4th 1941). “Judge Parker dissents on the 
ground that the taxes paid, being a lien on the land and a personal liability of the vendor at the 
time of the conveyance to the taxpayer, were not deductible by the latter from income, for the 
reasons set forth in the dissenting opinion in the Rust case.” Ibid., at 400. 

*3t 115 F. (2d) 681 (C.C.A. 2d 1940). The testator died November 12, 1934, and his execu- 
tor, pursuant to § 43 of the Revenue Act of 1934, 48 Stat. 694 (1934), attempted to de- 
duct the current annual property tax from the testator’s income. The deduction was denied be- 
cause the court, while confessing to “considerable uncertainty,” was of the opinion that the 
tax “accrued” in December. 


18 42 B.T.A. 769 (1940); see M. P. Klyce, 41 B.T.A. 194 (1940). 
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not permitted a tax deduction for that year since the lien attached on 
March 1. Yet in New Orleans Cold Storage & Warehouse Co., Lid.** the 
taxpayer changing its accounting year was permitted to defer 10/12 of an 
annual tax which had “accrued” in the preceding fiscal year. And in God- 
frey L. Cabot, Inc.*54 the taxpayer was permitted to prorate the annual tax 
on a monthly basis and thus spread the tax over the appropriate part of 
successive fiscal years. Again in S. E. & M. E. Bernheimer Co.**5 a prora- 
tion was allowed; the taxpayer changed its accounting year from a calen- 
dar year to a fiscal year ending September 30 and was permitted to deduct 
9/12 of the annual tax in that year." This case was affirmed in a memo- 
randum opinion"? citing United States v. Anderson*** and Carondelet Bldg. 
Co., Inc. v. Fontenot,"*° by the same court which decided the Burchell case. 
However, in Crown Zellerbach Corp.” the board reverted again to the 
“tax day” technique when it denied the taxpayers the right to prorate an- 
nual taxes to the proper fiscal years in conformity with their usual ac- 
counting practice. While the New Orleans, Cabot, and Bernheimer cases 
involved the accounting methods of the same taxpayer and did not present 
the supposed difficulty found in those situations where one person paid 
another’s tax, subsequent decisions make it clear that the board has not 
rejected the “tax day”’ concept of a tax accrual.'** In Citizens Hotel Co.'# 
the taxpayer was denied the right to allocate on a monthly basis the tax 


for the year; although it had merely changed its accounting year, the tax 
for those months which fell in the new fiscal period was not deductible 


133 40 B.T.A. 121 (1939). The taxpayer changed its method of reporting from a fiscal year 
ending February 28-29 to a calendar year. Thus the period in question was March 1 to De- 
cember 31. Although the tax became a “liability” on January 1, the board recognized that 
“the pertinent question here is whether the method of bookkeeping employed by the peti- 
tioner correctly reflected the income of the petitioner We think it did.” Ibid., at 123, 
126. 


14 40 B.T.A. 366 (1939). The taxpayer’s books were based on a fiscal year ending Sep- 
tember 30, and state taxes assessed each calendar year were allocated on a monthly basis. 

135 41 B.T.A. 249 (1940). 

136 “This action we believe to have been proper and to have been in accord with the prin- 
ciples of accrual accountancy.” Ibid., at 254. 

137 Helvering v. Bernheimer Co., 121 F. (2d) 454 (C.C.A. 2d 1941). 

138 269 U.S. 422 (1926). 39 111 F. (2d) 267 (C.C.A. sth 1940). 

4° 43 B.T.A. 541 (1941). 

41 Note the attitude reflected in G.C.M. 22113, 1940-1 Cum. Bull. 123. With reference 
to the Coward case it was said: “the application of that decision will be confined to cases deal- 
ing with New Jersey real property taxes.” Compare the statement in G.C.M. 22613, 1941-1 
Cum. Bull. 301: “‘the decision in the Rust case will not be given general application but will 
be applied only in cases involving District of Columbia real property taxes.” 

“4 44 B.T.A. 560 (1941). 
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because it was a “personal” liability which had become a “lien” on the 
property during the first of the accounting years in question. Thus the 
judicial limitation upon the deduction of taxes which had been invoked to 
prevent the further distortion of income where one taxpayer attempted to 
deduct the tax paid for another"? was applied in a manner which de- 
feated, in part, its original purpose. 

The present attitude of the Board of Tax Appeals was stated in Pyramid 
Metals Co.*** The taxpayer purchasing property on August 1 was not per- 
mitted to deduct an aliquot part of the year’s tax because it was said that 
the tax “accrued” on April 1. Commenting upon the contrary doctrine 
represented by the Supplee decision, the board said: “The long estab- 
lished rule based on sound reason should not be plowed under at this late 
date.” Whatever may have been the “sound reason’’ for its holding, it 
admittedly was not sound accounting practice. Section 43 of the Internal 
Revenue Code, requiring the accurate reporting of income, was said to be 
inapplicable to “minor items” like those before the board for decision. 


VI 


When reporting on an accrual basis the taxpayer may invoke the anti- 
quated balance sheet concept of accounting and deduct taxes in the year 
in which the liability was incurred instead of using the more accurate in- 
come statement concept and deduct the tax in the year in which the re- 
lated income was earned. However, the taxpayer is permitted, in many 
cases, to employ the latter concept if he so elects. 

Where a tax is imposed as the result of an act over which the taxpayer 
has some control, it is apparent that the tax should be considered a part 
of the cost of the transaction. A duty on imports or an excise tax on the 
manufacture of some product may properly be considered a part of the 
cost of the article imported or manufactured.’ A matching of revenue 
and expense would require the deduction of the tax as a part of the cost 
of goods at the time they are sold; where commodities are imported or 


"43 See page 455 supra. 

*44 44 B.T.A. 1087 (1941). In American Liberty Oil Co., 43 B.T.A. 76 (1940), the Caronde- 
let case was distinguished; there being, under the local law, both a personal liability and a 
lien before the transfer, the deduction for current taxes was denied. In Johnson County 
Realty Co., 44 B.T.A. 121 (1941), and Lowell H. Chamberlain, 43 B.T.A. 259 (1941), property 
was acquired after “the” day and the full deduction was allowed. As a result of conflicting 
decisions it has recently been observed that when property is sold between tax dates “it’s 
anybody’s guess now whether the taxes are deductible by the seller, the buyer, both, or neither, 
in whole or in part.” Seidman, Salient Features of Federal Income Taxes—1941 Style, 73 
J. of Accountancy 37, 40 (1942). 


48 Porter and Fiske, Accounting 380 (1935). 
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manufactured in one year and sold in another the tax on them is a signifi- 
cant item of expense in the later year only. Although it is said that “the 
question is not free from doubt,” the taxpayer may take the tax deduction 
as a part of the cost of goods sold in the year of sale rather than in the year 
the legal obligation to the taxing authority arose.'** As long as there is no 
duplication of the deduction this treatment is sound."*’ It should be noted, 
however, that the taxpayer is not required to take the deduction in the 
later year; the deduction may be taken in the year in which the liability 
arose—and this even though the preferable method was followed when 
keeping books for ordinary accounting purposes.’ It is evident that when 
dealing with taxes of this character the latter treatment may be only 
slightly less inaccurate than the cash disbursements method of reporting 
taxable income. 

Where the tax is a recurrent charge it becomes necessary to relate this 
expense to specific activity. The levy, assessment, and collection of the 
tax may extend over a period longer than a year.’4® These recurrent im- 
positions take place every twelve months, but the amount of the tax may 


# LeBolt & Co. v. United States, 67 Ct. Cl. 422, 428 (1929); cf. Elmira Arms Co., 7 B.T.A. 
703 (1927); O. D. 137, 1 Cum. Bull. 112 (1919); Mim. 5200, 1941-3 C.C.H. Fed. Tax Serv. 
{ 6424. 

«47 An analogous problem is presented when property is held for future sale. The capi- 
talization of current taxes in such cases is generally approved by accountants. See Paton, 
op. cit. supra note 6, at 257; Montgomery, Auditing Theory and Practice 616 (4th ed. 1927); 
cf. Westerfield v. Rafferty, 4 F. (2d)s90 (D.C. N.Y. 1925). However, in spite of § 202(b) of 
the Revenue Acts of 1924, 43 Stat. 255 (1925), and of 1926, 44 Stat. 11 (1927), and § 111(a) 
of the Revenue Act of 1928, 45 Stat. 815 (1929), which provided for expenditures “properly 
chargeable to capital account,” according to statements found in the Report of the Com- 
mittee on Ways and Means, H.R. Rep. 179, 68th Cong. 1st Sess., at 12 (1924), and Reg. 60, 
Art. 1561 (1926), the capitalization of such taxes was disallowed in Central Real Estate Co. v. 
Com’r, 47 F. (2d) 1036 (C.C.A. sth 1931). Section 113(b)(1) of the Revenue Act of 1932, 
47 Stat. 201 (1933), expressly corrected this error. Int. Rev. Code § 113(b)(1)(A), 53 Stat. 
201 (1939), 26 U.S.C.A. § 113(b)(1)(A) (1940); Patrick McGovern, Inc., 40 B.T.A. 706 
(1939); I. T. 3434, 1940-2 Cum. Bull. 90; Reg. 103, at § 19.42-4 (1940), for the treatment of 
taxes in long term contract situations. 

4 Pathe Exchange, Inc. v. Com’r, 77 F. (2d) 306 (C.C.A. 2d 1935), explaining LeBolt v. 
United States, 67 Ct. Cl. 422 (1929); Reg. 103, at § 19.23 (c)-2; Layman, op. cit. supra note 70, 
at 761; I. T. 3389, 1940-2 Cum. Bull. 67. If the taxpayer may repudiate his own method of ac- 
counting it is to be expected that the Government in other types of cases will exercise the same 
privilege. Compare Atlantic Coast Line Co., 2 B.T.A. 892 (1925), and First Nat’l Bank, 22 
B.T.A. 1050 (1931), with Armstrong Cork Co., 24 B.T.A. 1 (1931), New Orleans Cold Storage 
& Warehouse Co., Ltd., 40 B.T.A. 121 (1939), and Godfrey L. Cabot, Inc., 40 B.T.A. 366 
(1939). 


49 See the taxes considered in Helvering v. Schimmel, 114 F. (2d) 554 (C.C.A. 8th 1940); 
Cecil v. Com’r, 100 F. (2d) 896 (C.C.A. 4th 1939); Cloquet Co-operative Society, 21 B.T.A. 
744 (1930); Universal Winding Co., 39 B.T.A. 962 (1939); Columbian Carbon Co., 25 B.T.A. 
456 (1932). 
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be determined by events occurring over several years.'®° For example, a 
corporate privilege tax may be measured by the income of the preceding 
year or by the average income of a number of years and it may not be 
payable until a subsequent year. Where there is no liability for the tax 
unless the corporation is doing business during a part of a given year this 
condition would ordinarily indicate the specific twelve months for which 
the tax was laid.** All of the income-producing activity of the taxpayer 
during this period should bear its proper part of the burden. Similarly 
the general property tax of a manufacturing concern is often distributed 
with the other overhead of the business and becomes a part of the cost of 
goods manufactured'™ and, as in the case of taxes more directly related to 
specific activity, is not actually deducted from gross income until these 
goods are sold. Thus 1941 taxes, although apparently deducted in full in 
that year, would actually be reduced by the amount that such taxes were 
included in ending inventories and this amount so absorbed would be de- 
ducted in some later year; in effect, a part of the tax deduction is deferred, 
a deferment in accord with good accounting practice and permitted under 
the present legislation. Presumably, however, the taxpayer may elect to 
deduct the tax in full in the year liability for it was incurred instead of 
deferring the part allocable to the business of later years.'®* In view of the 
difficulties involved in distributing general taxes where the business is en- 
gaged in a variety of activities this non-deferment is less objectionable 
than the same treatment of taxes which represent capital expenditures or 
those which clearly relate to a specific product. But even here, when the 
taxpayer has followed the more acceptable practice for usual accounting 
purposes, it is questionable policy to permit a different treatment for the 
purpose of computing taxable net income. 

Greater difficulties are encountered when the taxpayer and the taxing 
authorities are on different accounting years.‘ When, for example, the 
local government lays a tax on a calendar year basis and the taxpayer re- 


18° E.g., Art Metal Construction Co. v. United States, 17 F. Supp. 854 (Ct. Cl. 1937); Ameri” 
can Laundry Machinery Co., 32 B.T.A. 793 (1935); Stuart W. Webb, 5 B.T.A. 366 (1926). Note 
149 supra. 

*5* Kossar & Co., 16 B.T.A. 952 (1929); Petaluma & Santa Rosa R. Co., 11 B.T.A. 541 
(1928); cf. Stuart W. Webb, 5 B.T.A. 366 (1926). 

*s? Paton, op. cit. supra note 6, at 102; Van Sickel, Cost Accounting 259, 261 (1938); 
Sanders, Cost Accounting for Control 165 (1934). 

183 Compare the similar treatment of import duties, note 148 supra. 

154 See S. E. & M. E. Bernheimer Co., 41 B.T.A. 249 (1940), aff'd per curiam 121 F. (2d) 
454 (C.C.A. ad 1941); Godfrey L. Cabot, Inc., 40 B.T.A. 366 (1939); New Orleans Cold Stor- 


age & Warehouse Co., Ltd., 40 B.T.A. 121 (1939); H. H. Brown Co., 8 B.T.A. 112 (1927); 
Russell Milling Co., 1 B.T.A. 194 (1924). 
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ports income on a fiscal year basis'ss the accepted accounting practice is 
to apportion the local tax to the respective parts of both fiscal years falling 
within the calendar year in question.*® A taxpayer having a fiscal year 
ending April 30 would allocate one-third of the 1941 tax to the fiscal year 
ending April 30, 1942. A “tax day” designated for administrative con- 
venience in collecting the recurring exaction would not, in this connection, 
appear significant. Strangely enough, however, annual taxes, instead of 
being considered an expense allocable to the activity of the business con- 
ducted throughout theyear, have been treated as if they were significant 
only during one day; taxes “accrued” on one certain day and that day 
was required to bear the full burden of the annual tax."*? Where the 
amount of the tax remains the same from year to year this makes little 
difference, but where there is a substantial fluctuation in the amount of 
the tax the distortion resulting from this unrealistic treatment is apparent. 
Greater distortion may result when the taxing authority changes the “ac- 
crual” date of the tax's* or when the taxpayer changes his period of ac- 
counting ;"5° the change may result either in the loss of a deduction for a 
year or in the allowance of two years’ taxes in a single fiscal year. An 
even more extreme case is found in those situations where the taxpayer 
either sells or purchases income producing property during the tax year. 
It is here that the “tax day” idea causes the most obvious departure from 
customary practice; regardless of the length of time the property is held 
during the year the full amount of the tax may be deducted by the person 
owning the property on the day the tax “accrued.” The fortuitous word- 
ing of a local tax statute has been permitted to override the congressional 
mandate that the method of accounting shall “‘clearly reflect the income’”"™ 
of the taxpayer. Attention has been directed toward the intricacies of 
local tax law rather than toward the problem of ascertaining annual 

88 Com’r v. Patrick Cudahy Family Co., 102 F. (2d) 930 (C.C.A. 7th 1939). 

6 Cochran, Accounting for Property Taxes, 16 Tax Mag. 656 (1938); Lawrence, Cost 
Accounting 181-82 (rev. ed. 1937); Burton, Introduction to Cost Accounting 150-51 (1936); 
Willcox, Cost Accounting 147-49 (1934); Armstrong, Essentials of Industrial Costing 71 
(1921); Accounting Research Bulletin No. 10, Real and Personal Property Taxes, 72 J. of 
Accountancy 55 (1942). 

+87 For example, Mim. 5200, at § 6, 1941-3 C.C.H. Fed. Tax Serv. § 6424. 

«88 Nat’] Casket Co., 29 B.T.A. 139 (1933); I. T. 3374, 1940-1 Cum. Bull. 34. 

189 Notes 133, 135, 136, and 142 supra; cf. Union Bleachery v. Com’r, 97 F. (2d) 226 (C.C.A. 
4th 1938) (one corporation succeeded another). 

1 G.C.M. 8553, [X-2 Cum. Bull. 109 (1930); I. T. 3370, 1940-1 Cum. Bull. 32; note 158 
supra. 

** Int. Rev. Code § 41, 53 Stat. 24 (1939), 26 U.S.C.A. § 41 (1940). 

* Paul, Selected Studies in Federal Taxation 24 (2d series 1938). 
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gain.** As a result of the present emphasis upon local law it has been im- 
possible to achieve any degree of uniformity. The time and manner in 
which each particular type of tax is assessed, levied, and collected may 
vary widely, not only from state to state, but also among taxing authori- 
ties within a state. With more than 150,000 taxing units in the United 
States" laying an increasing variety of exactions, the bulk of administra- 
tive detail pertaining to the specific day each tax is to be deducted may 
easily become as unmanageable as it is unnecessary. To a person on an 
accrual basis the fiscal year of the taxing authority should furnish a suffi- 
cient guide to the solution of the problem of attaching annual taxes to 
business activity." 

If “taxes” are eliminated as a separate deduction, there would be no 
occasion to continue the arbitrary restrictions which have failed to per- 
form that function for which, perhaps, they were originally intended—the 
accurate reflection of income. Even though this objective may be attained 
through decisions like those represented by Supplee v. Magruder,’ the 
legislative action would be more than justified. Both the elimination of 
non-business taxes as a deduction and the deferment of taxes which repre- 
sent capital expenditures are necessary if annual gain is to be computed in 
a reasonably accurate fashion." This increase in accuracy will not only 
provide a more equitable income tax base but will also yield an appre- 
ciable increase in revenue." While both results are of consequence during 
ordinary years, they become immeasurably more important during a time 
of soaring rates and unprecedented demands for revenue. 


63 Helvering v. Schimmel, 114 F. (2d) 554 (C.C.A. 8th 1940), amply illustrates the 
effect of considering these conflicting guides. The statement of the general principle was 
excellent, but its application was far from satisfactory. Compare United States Trust Co., 
13 B.T.A. 1074 (1928), and O.D. 371, 2 Cum. Bull. 112 (1920), with A.R.R. 1153, I-2 Cum. 
Bull. 92 (1922). 

64 U.S. Taxes, 16 Fortune No. 6, at 107 (1937). 

6s Thayer, Taxes as Deferred Debits, 18 J. of Accountancy 114, 117 (1914). 


16 36 F. Supp. 722 (Md. 1941), aff’d 123 F. (2d) 399 (C.C.A. 4th 1941), cert. granted 
10 U.S.L. Week 3283 (1942). 

61 Montgomery, Income Tax Procedure 352 (1917). See also Paul, The Emergency Job of 
Federal Taxation, 27 Cornell L.Q. 3, 19 (1941); Seligman, The Income Tax 684 (2d ed. 
1914). 

168 See op. cit. supra note 64, at 3 n. 10. 





COMMENT 


THE LAW SCHOOLS’ RESPONSIBILITY FOR 
TRAINING PUBLIC SERVANTS* 


WALTER GELLHORNt 


N MAY of 1939 there were 5,368 legal positions in the service of the 
National Government. It is difficult to attach the adjective “normal” 

to any period within the past decade, or to conceive that conditions of 
any particular previous year will soon be duplicated. But if any recent 
year was normal, 1939 may lay as much claim to the title as may any 
other. The “defense effort” was barely beginning to stir; the early fervor 
of the New Deal had abated; the decision as to the third term had not 
yet been made, and there was little movement in the way of building new 
agencies or expanding old ones; the “economy bloc’”’ was in the saddle and 
retrenchment was the order of the day. With the figures for 1939 in mind, 
therefore, one can hazard the somewhat conservative guess that in “nor- 
mal” times there will be between five and six thousand lawyers doing law- 
yers’ work for the Federal Government. In addition there will be a very 
substantial number of other lawyers, both old and young, who occupy 
positions not classed as “legal,” though they will be using their profession- 
al skills in related areas. There will be, for example, the men and women 
who serve on administrative staffs, such as the regional organizations of 
the National Labor Relations Board; there will be those who, through the 
various branches of the Federal Security Agency, seek to manage the in- 
creasingly complicated joint enterprises of the state and National govern- 
ments; there will be the officers of the Federal Bureau of Investigation, 
whose work often resembles the prosecutor’s task more closely than the 
detective’s; there will be the lawyers who share in planning and executing 
vast enterprises such as those of the Tennessee Valley Authority; and, of 
course, there will be the lawyers who are themselves the law-givers, as 
members of Congress, as judges, or as important officers of administrative 
agencies which promulgate regulations or adjudicate controversies. To 
all these must be added the uncounted number who perform the legal 


* This paper was read at the Thirty-ninth Annual Meeting of the Association of American 
Law Schools in Chicago, Illinois, on December 29, 1941. 

t Associate Professor of Law, Columbia University; Regional Attorney, Office of Pric 
Administration. , 
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work of the several states and their governmental subdivisions—over 550 
lawyers in the Corporation Counsel’s Office in New York City and nearly 
300 in the New York State Department of Law alone. It is estimated 
that the National Government itself will annually need some five hundred 
recruits to fill vacancies in its legal positions in ‘normal’ times; the aver- 
age number of new appointments to legal staffs during the three-year 
period 1936 to 1938 was 633.’ In 1940 there were slightly fewer than eight 
thousand admissions to the bar. If the ratio between recruitment and 
bar admissions remains fairly constant, the most cautious prediction 
would be that one out of every fifteen or sixteen members of the bar will 
sooner or later be a federal lawyer with an official rather than a private 
practice, and that a still greater number will be employed in one capacity 
or another by the national, state, and local governments. 

Should the law schools, recognizing that many of their graduates will 
become “government people,” offer special training programs for would-be 
public employees? I doubt that they should. 

None of us supposes, I daresay, that because a student has been exposed 
to a course in a particular field he will necessarily (or even probably) be 
competent in that field. Nevertheless, there exists in the country at large 
what President Seymour of Yale has described as “‘a general, if not uni- 
versal, assumption that whenever preparation for a specific service or 
qualification is necessary, a course taught by a professor will serve to 
meet the necessity.” 


* It is interesting to know that the recent graduates drawn into the federal legal service 
are typically students of high standing. In the period January, 1935, to March, 1939, 42 per 
cent of all appointees to junior attorney positions (salary, $2,000-$2,600) had ranked in the 
first fifth of their respective law school classes; 28 per cent had been in the second fifth, 18 per 
cent in the third fifth, 9 per cent in the fourth fifth, and only 3 per cent in the lowest fifth. 


? Seymour, The University Curriculum in Its Relation to the Public Service, 24 Bull. Ass’n 
Am. Colleges 201, 203 (1938). President Seymour adds that this is “surprising, because the 
genus professor is on the whole held in rather lower esteem in this country than in others... . ; 
unfortunate, because the assumption of the mystical power of a course taught by a professor 
relieves the student under preparation from the major responsibility and throws it on the pro- 
fessor who is doing the preparing ” And compare the statement of Roscoe Pound: 
there is “a general assumption that education is a process of acquiring information and conse- 
quent tendency to stuff programs of professional education with a maximum of informational 
topics with which, it is felt, the ideal lawyer should be acquainted. It cannot be insisted upon 
too strongly that education is not primarily, nor indeed except incidentally, the acquisition 
of information. There is a widespread idea that no one may be expected to know anything 
unless it has been formally taught him; also that, if it has been formally taught him, that fact 
guarantees his grasp of it. The corollary is that a law school should give formal instruction in 
everything which an ideally prepared lawyer could conceivably need to know. Nothing could 
be more fallacious. Few things are more ephemera! than information.” Pound, What Con- 
stitutes a Good Legal Education, 7 Am. Law School Rev. 887, 888 (1933). 
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The temptation to act upon this assumption and to expand the cur- 
riculum by adding new courses is often a powerful one. There is perhaps 
no more effective device for creating the appearance of progress. But the 
continual subdivision of broader areas must in actuality prove self-defeat- 
ing. To be sure, intensive study within the subdivisions may be reward- 
ing. The danger is that the time necessarily consumed in that study may 
become disproportionate to the gain, if—as seems inevitable—it excludes 
the student from acquaintanceship with the implications of interrelated 
subjects. The accumulation of courses, particularistic, factual, descrip- 
tive in nature, may assure the production of well-informed technicians, 
but it does not guarantee that they will be well-educated and resourceful 
lawyers.‘ The role of the law school is not so much to give knowledge to 
its students as it is to enhance their capacity for recognizing problems 
and for commencing to attack them. Legal training should prepare the 
student “‘to seize the significant, even though he may not yet understand 
it, and to hold it at least long enough to call for assistance.’’s 

In saying this, however, one does not imply that the substantive con- 
tent of the law school curriculum is inconsequential. On the contrary, it 


3 Compare the caustic paper of Wayne L. Morse, Training for Public Administration, 8 
Am. Law School Rev. 1049 (1938), which suggests certain parallels between the contemporary 
efflorescence of schools of public administration and the creation of schools of business in 
“the golden era of the nineteen twenties.” 


‘Some years ago the present Chief Justice of the United States touched upon this matter. 
Present-day problems of legal education, he asserted, arise from “our traditional attitude toward 
the law as a body of technical doctrine more or less detached from those social forces which it 
regulates.” While we have come more and more to recognize that “law is nothing more than a 
form of social control intimately related to those social functions which are the subject matter 
of economics and the social sciences generally,” this recognition has not “up to the present time 
produced any noticeable effect upon the organization of law school work. For more than 
thirty years the only substantial change in law school curricula has been the addition from 
time to time of new courses to cover some new field into which law has expanded with the 
growing complexity of modern business and economic life.’”” So we added more and more 
courses, and the instructor wanted more and more time to be devoted to each course—“until 
at last we are beginning to realize that the logical outcome of it must be that ultimately stu- 
dents who come to us to be trained as lawyers must remain with us for most of their natural 
lives in order to be trained properly to begin the practice of their profession.” Stone, The 
Future of Legal Education, 5 Am. Law School Rev. 3209, 331 (1924). 

5Graham, Education for Public Administration 61 (1941). Note also Mr. Graham’s 
statement: ‘‘A fourth quality needed by persons going into public administration of any type 
-... is the habit of recognizing, analyzing, and concentrating upon a problem so as to formu- 
late decisions in the light of all available evidence The danger is that this trait will oper- 
ate only in a narrow field and that equally serious problems which do not fall wholly within a 
discipline will not be appreciated or, if recognized, will not be seen clearly. The person going 
into an administrative career needs to have generalized the habit of recognizing and concen- 
trating upon problems. He must have learned to recognize administrative as well as technical 
problems.” Ibid., at 47. 
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is in the law school that the student can most effectively build the founda- 
tions for his own later contributions to legal progress. In recognition of 
this, modern law schools have expanded their work (under a variety of 
course names) in such subjects as Constitutional Law, Public Control of 
Business, Administrative Law, Industrial Relations, and Legislation—all 
of which, it is assumed in the present discussion, have an established place 
in existing curricula. The question is whether this is enough. If the pro- 
fessional man is to be more than a mere routinist, he must, as George 
Graham has well said, “get some impression of the nature and scope of 
human experience related to his field of activity. If his university survey 
of the scene is not systematic, probably his inquiry into it will never be 
systematic. If his view of the field is not broad, probably he will always 
have a limited perspective. If in the university he does not get an appre- 
ciation of the interrelations and unity of knowledge, he may always disre- 
gard significant elements in his problems. If his university education has 
not taken him back through the chain of events toward first causes, he 
may always be content to be ignorant of his ignorance. The student must 
have made at least a speaking acquaintance with the sciences related to 
his career while in the university if he is to be a constructive influence as 
well as a practitioner in his profession.””* 

Unless many new courses are to be added to present offerings, how can 
this background of understanding be produced? The answer is, of course, 
that existing courses must be made to reflect (if they do not already do so) 
the problems which are of major moment.’ No instructor compresses 
within the confines of a single course every topic which may be compre- 
hended by the course title. Inevitably the content is a selective one. What 
is now needed, in my estimation, is not new courses, but new selections 
within courses. In many branches of law school work this is taken wholly 
for granted. A course in Taxation, for example, is expected to shift em- 
phasis somewhat as novel tax policies create additional problems. A 
course in Labor Law is no longer likely to limit its scope to court cases 
concerning labor disputes, after a National Labor Relations Act has pro- 
duced a new though related set of issues. A course in Trade Regulation 


* Thid., at 61. 


7 In many universities law students are eligible to take work in related fields of study, such 
as political science or economic theory or statistics, taught by other branches of the institu- 
tion. But it is seemingly rare that adequate courses in such subjects are given for the non- 
specialist. This is no reflection on our colleagues in other departments; after all, law schools 
rarely give adequate courses for the non-specialist either. So long as this remains true, how- 
ever, I doubt that the law student will profit greatly by occasional excursions into the 
neighboring academic jurisdictions. 
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would obviously be considered incomplete if it remained unaffected by 
recent developments.® 

Much the same sort of addition to course content is practicable—and, 
needless to say, is often undertaken—in the older areas of instruction. 
Consider, as one instance, the subject of government contracts, which are 
importantly different from private contracts in formulation and in in- 
cidents. Their existence can be mentioned appropriately in Contracts and 
Sales. Suppose, for the moment, that to do so requires elimination or con- 
densation of other topics now customarily touched upon in those courses. 
Before that deters us from treating government contracts, we must be 
sure that in terms of relative importance all present aspects of the courses 
overshadow the suggested new topic. Moreover, it is not clear that system- 
atic exploration of such a subject as government contracts is necessary. 
It is perhaps feasible merely to point out their salient aspects by way of 
comparison or contrast with the more conventional private contractual 
obligations which will continue to furnish the bulk of the discussion.’ 

Similarly, the various provisions of the statutes administered by the 
Securities and Exchange Commission ought to find a place in a moderr 
curriculum, not only in courses dealing with corporation finance, but in 
Torts as well. The Public Utilities course can ill afford to ignore the work 
of the Federal Communications Commission, the Tennessee Valley Au- 
thority, and the Securities and Exchange Commission in administering 
the Public Utility Holding Company Act. The development of land-use 
programs in rural areas, the expansion of federal, state, and municipal 
ownership of land for housing and similar social purposes, the movement 
from zoning regulations to affirmative community planning are matters 
which cannot be wholly overlooked in Property courses.’° 

If, as new topics such as these emerge, they are synthesized with exist- 
ing legal doctrines, the law graduate should be adequately prepared to 
commence his career in the government service. As at present, our stress 
may well be upon sharpening the analytical powers of the student. In 

*Cf. Handler, What, If Anything, Should Be Done by the Law Schools to Acquaint 
Law Students with the So-called New Deal Legislation and Its Workings, 8 Am. Law School 
Rev. 164 (1935). 

* Material on government contracts is readily available in conventional texts. See Shealey, 
The Law of Government Contracts (3d ed. 1938); cf. Graske, The Law of Government De- 
fense Contracts (1941). In addition, of course, there is a substantial and interesting body of 


case law in the decisions of the Comptroller General of the United States, as well as in court 
decisions. 

: *° Cf. McDougal, Summary and Criticism of Answers to Question 8 of the Property Ques- 
tionnaire, in Report of Committee on Curriculum, Program of Ass’n of Am. Law Schools for 
3oth Annual Meeting 61, 72 et seq. (1941). 
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addition; by our selection of illustrative materials, we may suggest the 
ramifications of the problems with which government lawyers must deal. 
In short, even though we may not be able to develop extensively all the 
considerations which are playing a part in contemporary “public law,” we 
may at least put the student on notice that the considerations exist. 

The argument may be made that training government lawyers will thus 
be achieved at the expense of the numerically more important group of 
private practitioners. The argument is unsound. At the very heart of our 
problem of training officials lies this fact: the private lawyer of today can- 
not afford to be unaware of what the government lawyer must know. The 
rapid extension of government into hitherto wholly private relationships 
is too well understood to warrant comment. The fact that government is 
today a business partner or competitor or cherished customer cannot be 
overlooked by those who expect to serve business as legal advisers. Ad- 
ministrative proceedings and their attendant negotiations and litigations 
are not unilateral. When government law is in the making, private law- 
yers share in shaping the product. The private lawyer of the future, one 
may suppose, will have a practice which is largely colored by the very 
same factors which will determine the activities of the government law- 
yer. The government lawyer will receive training on the job and in spe- 
cial courses such as those offered their employees today by the Depart- 
ment of Agriculture, the Securities and Exchange Commission, and the 
Federal Security Agency. The private lawyer, if he is to be acute in his 
perceptions, may have to rely much more heavily upon his law school to 
equip him with understanding." Moreover, quite apart from this some- 
what materialistic consideration, much can be said in favor of training the 
broad mass of our graduates in this way, so that the work of official agen- 
cies may be subject to professional criticism which may be both vigorous 
(as at present) and balanced (as is not now always the case).” 


™ Compare in this respect an address by Joseph W. Henderson of the Philadelphia Bar, 
delivered in 1941 at a joint session of the American Bar Association and the National Confer- 
ence of Bar Examiners. He said in part: “I personally feel that our law schools should 
see to it, with their other training, that students, while in their schools, if not before, should 
have courses covering a study of the history of our country and its political and economic 
trends and also an understanding of the principles of social sciences so that they may have 
a broad and practical background for the many and varied complex problems with which they 
will later be confronted; that students, upon graduation, possess a working knowledge of ad- 
ministrative law as it is now functioning; that they be more familiar with the great mass of 
statutory law—both federal and state ” Henderson, Wherein Do the Law Schools Fail 
to Prepare a Law Student for Practice?, 9 Am. Law School Rev. 1178, 1179 (1941). 


* Consider in this connection the words of Elihu Root: ‘Unconscidusly, we all treat the 
business of administering justice as something to be done for private benefit instead of treating 
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Needless to say, the enrichment of present courses in lieu of adding spe- 
cial training courses for government lawyers does not mean that no spe- 
cial opportunities should be opened to this group. The special oppor- 
tunities should, however, come toward the end of the student’s residence, 
when he has presumably acquired a certain breadth of background. Just 
as the private practitioner must see the interrelationships between his 
work and the problems of government, so must the official practitioner 
acquire the techniques and the learning which the private lawyer will 
possess. Once that stage of development has been achieved, the aspirant 
to public service may advantageously commence advanced research in the 
problems of government—not only in the strictly “legal’”’ problems, but 
in those which relate to social and economic choices and to administration 
as such. I do not at all believe that office practice or the clinic should sup- 
plant the theoretical instruction we now seek to give in our law schools." 
But I am convinced that our students should have opportunity before they 
graduate to give real body to the theoretical work they have been doing. 
An effective way for them to do so is to apply their energies to the solution 
of problems, rather than to mastering material set before them by their 


it primarily as something to be done for the public service Our political system makes 
such an attitude on the part of the Bar very natural and easy. With our highly developed indi- 
vidualism, our respect for the sanctity of individual rights, our conception of government as 
designed to secure those rights, it is quite natural that lawyers employed to assert the rights 
of individual clients and loyally devoted to their clients’ interest should acquire a habit of 
mind in which they think chiefly of the individual view of judicial procedure, and seldom of 
the public view of the same procedure. It is natural that the same habit of thought should be 
carried into our legislatures by the lawyers who make up the greater part of these bodies; and 
with our governments of narrow and strictly limited powers it is natural that there should be a 
continual pressure in the direction of promoting individual rights and privileges and oppor- 
tunities and very little pressure to maintain the community’s rights against the individual and 
to insist upon the individual’s duties to the community.” Root, Public Service by the Bar, 41 
A.B.A. Rep. 356, 359-60 (1916). And compare Seymour, op. cit. supra note 2, at 202-3: “.... 
it is probably more important to the life of the nation that the larger group should be broadly 
trained for citizenship than that the smaller should be specially trained for office holding; .. . . 
for the future officeholder himself a narrow technical training will not produce the qualities 
we desire in him.”’ See also Llewellyn, On What Is Wrong with So-called Legal Education, 
35 Col. L. Rev. 651, 662 (1935). Llewellyn asserts that every course ought “‘to bear, inter alia, 
on what the job in society of that branch of law may really be, and on how well the job is being 
performed.” Yet, he adds, of course, “I hold that a lawyer’s first job is to be a lawyer. I hold 
that we must teach him, first of all, to make a legal table or chair that will stand up without a 
wobble. Ideals without technique are a mess. But technique without ideals is a menace 

So, Llewellyn concludes, the student must acquire from his professional education some meas- 
ure of ability to appraise social facts and their implications. 


*3 Cf. Frank, Why Not a Clinical Lawyer-School, 81 U. of Pa. L. Rev. 907 (1933); Frank, 
What Constitutes a Good Legal Education, 7 Am. Law School Rev. 894 (1933). 
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instructors.* For this reason I favor giving to all students of demonstrat- 
ed competence—whether they intend to be private or official practitioners 
—an occasion to exhibit their powers of independent analysis within an 
area which particularly interests them. 

In sum, then, I hold that essential differences need not exist in the 
training given private and official lawyers, respectively. The problems 
which call for the services of the latter usually affect the work of the for- 
mer as well. Insofar as government law involves topics not now dealt 
with in law schools, the schools should consider whether there is not room 
for their treatment within the more or less standard subdivisions of our 
curricula. Since the important thing to emphasize is the interrelation- 
ship of subject matters, we ought to hesitate before creating new courses 
which tend to separate rather than knit together. The curriculum may 
be enriched, however, by keeping existing courses sufficiently flexible to 
receive issues of newly-developed significance. Finally, after a fundamen- 
tally common course has for some time been pursued by students of vari- 
ant ambitions, the individual should be encouraged to attempt independ- 
ent work, through which he may focus his previous learning upon his par- 
ticular aspirations. 


™4 Cf. Graham, op. cit. supra note 5, at 297: ““The function of research is threefold in 
training for public administration: first, to throw new light on unsolved problems, to provide 
new information and new understanding; second, to bring students and faculty into intimate 
contact with government in operation; and, third, to tone up the whole educational process by 
setting the highest standards of industry, analysis, thought, and expression.” 
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NOTES 


AMORTIZATION OF PROPERTY USES NOT CONFORMING 
TO ZONING REGULATIONS* 


I 


Until very recently zoning ordinances have made no provision for any sys- 
tematic and comprehensive elimination of the non-conforming use.’ This omis- 


* (Much of the information in this note was secured through extensive correspondence with 
zoning officials and zoning committee members throughout the United States. Specific refer- 
ence to this unpublished material is omitted.—Ed.] 

* The “non-conforming use” is defined in almost all zoning ordinances as a building or land 
occupied by a “use which does not comply with the regulations of the use district in which it 
is situated.” Chicago Munic. Code (Hodes, 1939) § 194A-2(n). 
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sion may have resulted from an early fear that the elimination of existing non- 
conforming uses would not meet with either judicial* or public approval.’ Per- 
haps it resulted from a belief that zoning properly had nothing to do with the 
correction of past mistakes in urban growth but should be restricted to stabiliza- 
tion of present conditions and control of future developments.‘ In any event, 
existing non-conforming uses were left untouched,’ except by provisions pro- 
hibiting their repair after serious damage by fire,® their renewal after a certain 
period of discontinuance,’ or their enlargement beyond the present building or 
premises.* Even in the rare instances in which these provisions became opera- 


2 When New York City adopted a comprehensive zoning ordinance in 1916, many lawyers 
were certain that any attempt to introduce zoning under the slogan of “public health, safety, 
morals and welfare” would meet with unconditional opposition by the courts. Bassett, 
Zoning 26-27 (1940). The constitutionality of the regulation of future uses was uncertain 
until the United States Supreme Court upheld a similar ordinance in Euclid v. Ambler Realty 
Co., 272 U.S. 365 (1926), reversing 297 Fed. 307 (D.C. Ohio 1924). The Illinois court, one of 
the first to consider the question, upheld a zoning ordinance on rehearing, reversing its prior 
ruling. Aurora v. Burns, 319 Ill. 84, 149 N.E. 784 (1925). 

3 “During the preparatory work for the zoning of Greater New York fears were constantly 
expressed by property owners that existing nonconforming buildings would be ousted. The 
demand was general that this should not be done Consideration for investments made in 
accordance with the earlier laws has been one of the strong supports of zoning in that city.” 
Bassett, op. cit. supra note 2, at 113. 


4 Bassett, Zoning, 9 Nat’l Munic. Rev. 315, 328 (1920); Chamberlain and Pierson, Zoning 
Laws and Ordinances, 10 A.B.A.J. 185 (1924); Baker, Legal Aspects of Zoning 145 et seq. 
(1927). 

5 The usual clause in zoning ordinances pertaining to non-conforming uses states: ‘The 
lawful use of a building or premises existing at the time of the adoption of this ordinance may 
be continued, although such use does not conform with the provisions hereof, and such use may 
be extended throughout the building.” Waukegan, Ill., Zoning Ord. (1924) § 2(9); Chicago 
Munic. Code (Hodes, 1939) §194A-14(a-b). Some state enabling acts expressly pro- 
hibit municipalities from eliminating non-conforming uses. Ill. Rev. Stat. (1941) c. 24, § 73-1; 
Baker, op. cit. supra note 4, at 158 n. 229; note 36 infra; cf. Crane, Jr., Progress in the 
Science of Zoning, 155 Annals Am. Acad. Pol. & Soc. Sci., pt. 2, at 194, 196 (1931). 

6 “Nothing in this ordinance shall prevent the restoration of a building or an advertising 
sign destroyed by fire, explosion, act of God, or act of the public enemy, not in excess of 50 per 
cent of the value of the building, or prevent the continuance of the use of such building or 
part thereof as such use existed at the time of such destruction ” Chicago Munic. Code 
(Hodes, 1939) § 194A-25. Similar provisions are to be found in most ordinances, although 
many contain no limiting percentage. Bloomington, IIl., Zoning Ord. (1941) § 6; Hinsdale, Ill, 
Zoning Ord. (1935) § 9; see O’Reilly, The Non-Conforming Use and Due Process of Law, 23 
Georgetown L. J. 218, 229 et seq. (1935). 

7 “Whenever a non-conforming use of a building has been discontinued or changed to a 
higher classification or to a conforming use, such use shall not thereafter be changed to a use 
of a lower classification.’”’ Glen Ellyn, Ill., Zoning Ord. (1929) § 7. A few more recent ordi- 
nances state definite time limits for the “discontinuance” period, usually six months or one 
year. Naperville, Ill., Zoning Ord. (1940) §4.2; O’Reilly, op. cit. supra note 6, at 244; Bassett, 
op. cit. supra note 2, at 111. 

* Note 5 supra. 
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tive, they were often not enforced. Rather, the hope seems to have been that 
existing non-conforming uses would be of little consequence and that, through 
some natural process of “discouragement,” they would eventually disappear.'® 

There is little indication, however, that non-conforming uses ever do dis- 
appear. The favorable, sometimes monopolistic, position accorded them, to- 
gether with municipal requirements that all buildings meet certain standards 
of fitness, militates against their elimination. And while there is little statistical 
data available," it is generally believed that the original non-conforming uses 
have not decreased during the past ten or fifteen years. On the contrary, the 
opinion prevalent among those familiar with the situation is that the number 
of non-conforming uses has been increasing rapidly.” The records of the boards 
of zoning appeals indicate that these bodies have devoted the major portion of 
their activity to considering petitions for the granting of new non-conforming 
uses, and that most of the petitions have been granted." 

Many factors have contributed to this increase. In some instances the origi- 
nal plan may not have anticipated future developments; while this problem 
could better be taken care of by amendments to the zoning map, it is often 
“corrected’’ by the granting of use variances."4 Again, indifferent or even un- 
sympathetic administration of the zoning ordinances has played its part. And 
this field has, of course, been particularly susceptible to political pressures."s 

Professional planners and city officials now recognize, however, that the 
fundamental problem facing zoning is the inability to eliminate the non-con- 
forming use."* Even the most skillfully drawn zoning map, when superimposed 


* The only instance of enforcement found was in one Chicago suburb where the owners of 
an abandoned coal yard and gasoline station were not permitted to erect another non-conform- 
ing use on the premises. 

*° See Young, City Planning and Restrictions on the Use of Property, 9 Minn. L. Rev. 593, 
628 (1925). 

* An estimate of the number of non-conforming uses which have sprung up since the adop- 
tion of zoning ordinances is rendered almost impossible by the general failure to prepare 
records of existing non-conforming uses at the time the ordinances were passed. Only by a 
very careful survey of village or city building permits and other records could an accurate esti- 
mate be made. 

" This is based upon an investigation made by a staff member in Waukegan, Oak Park, 
Evanston, Rockford, and Chicago, Iil. 

*3 Address of J. L. Crane, Jr., Problems of Zoning: What Power Has the Zoning Board of 
Appeals, before Chicago Regional Planning Ass’n, Feb. 6, 1930, at 10, 11-12; Pomeroy, Losing 
the Effectiveness of Zoning through Leakage, 7 Planning and Civic Comment, No. 3, at 8, 
12-14 (1941); Address of Hugh Young, Chief Engineer, Chicago Planning Com’n, before 
Nat’! Society of Civil Engineers, New York City, Jan. 21, 1937 (advocating elimination of the 
variance-granting power in the new Chicago ordinance). 

™ See discussion of use variances, part III infra. 

*s Note 78 infra. 


"6 “After twenty years of experience, it appears that the removal of non-conforming uses is a 
very slow process and they have the opposite tendency to become monopolies. Furthermore; 
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upon a city which has grown haphazardly for twenty-five or fifty years, cannot 
avoid creating numerous non-conforming stores and other commercial uses. 
Other property owners in the neighborhood cite these exceptions to justify 
granting permits for similar “‘out-of-place’’ establishments. Boards of appeals, 
unable to give any assurance that existing non-conforming uses will be elimi- 
nated, often yield to the argument—particularly during periods of depression 
when restrictions upon the most immediately profitable use of property become 
most burdensome. Indeed, if boards of appeals fail to grant a variance, courts 
sometimes require one because of the existence of other non-conforming uses."” 

Although eminent domain is the most obvious method for solving the prob- 
lem, the cost of compensating owners and the difficulty of measuring the value 
of partial losses render that device impracticable."* Immediate elimination with- 
out compensation is, of course, too drastic.’® “ Amortization” —a plan whereby 
the owner of a non-conforming use is given a number of years during which to 
prepare for the elimination of the use—offers greater possibilities. Cleveland” 
and New Orleans” have adopted provisions of this type, and the Massachusetts 
legislature has recently authorized Boston to put such a plan into effect.” New 


the presence of non-conforming uses in residential areas has a tendency to induce or promote 
blight of these districts. If ever the fundamental purpose of zoning is to be achieved, non-con- 
forming uses must be eliminated.” Bartholomew and Associates, Urban Land Uses and 
Zoning, Des Moines, Iowa, at 44 (1939); see Bartholomew, The Zoning of Illinois Munic- 
ipalities, 17 Ill. Munic. Rev. 221, 232 (1938). This view is supported by a letter from Alfred 
Bettman, Consultant, Nat’] Resources Planning Board (Nov. 6, 1941). Contrast Mr. Bettman’s 
opinion in 1924. Bettman, Constitutionality of Zoning, 37 Harv. L. Rev. 834, 853 (1924). 
17 Note 61 infra. 


18 Early attempts to make use of eminent domain in zoning were not satisfactory. Walker, 
The Planning Function in Urban Government 99 et seq. (1941); cf. State ex rel. Twin City 
Bldg. & Investment Co. v. Houghton, 144 Minn. 1, 176 N.W. 159 (1920). Note 56 infra. 

*9 See discussion, part II infra. 

2° Cleveland, Ohio, Zoning Ord. § 1281-9(e) (1939): “From and after eighteen months after 
the effective date of this section, it shall be unlawful, except as may be authorized by the Board 
of Zoning Appeals under Section 1281-23 of the municipal code, for any person, persons, part- 
nership, firm or corporation to operate or maintain or to permit to be operated or maintained 
a space not within an inclosed fireproof building for the storage and/or sale of salvaged lumber 
or other used building material or of junk metal, paper, rags, rubber, glass or other discarded 
salvaged articles. 

2 New Orleans has amortization provisions for non-conforming buildings which contain 
fifteen- and twenty-year periods. Since the ordinance was enacted in 1929, the amortization 
periods will terminate in 1944 and 1949 respectively. New Orleans, La., Zoning Ord. (1929). 
This comprehensive zoning ordinance is not to be confused with the well-known “retroactive” 
ordinances which were upheld by the Louisiana Supreme Court in 1929. Note 51 infra. 

* Mass. Spec. Acts (1941) c. 373: “No use of a building or premises, or part thereof, which 
does not conform to the provisions of sections one to nine, inclusive [use provisions] of this act, 
shall be continued after April one, nineteen hundred and sixty-one.” These provisions, which 
apply only to Boston, do not become effective until the pending Building Code is approved 
by the Boston City Council. 
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York,?3 Chicago,*4 and St. Louis*s are considering the insertion of amortization 
provisions in their zoning ordinances. 

The proposals vary greatly. Some pertain only to particular uses such as 
bill boards, garages, gasoline stations,”’ and junk yards.”* Still others attempt 
to eliminate many more non-conforming uses.*® Nor aré the lengths of the 
amortization periods uniform. Under some proposals a two-year period is al- 


23 New York City, Zoning Resolution § 21-A (June 28, 1940): ‘“‘Restrictions on Location of 
Garages, Storage or Parking of Motor Vehicles, Gasoline Service Stations. 
cates of occupancy have been issued and where all other requirements of law, rule and regula- 
tion have been complied with, the existing use of such premises may be continued unless such 
use shall have been determined, after a public hearing by the Board of Standards and Appeals, 
to be a hazard to life, health, or the general welfare. Any public agency, department head or 
public institution may petition the Board of Standards and Appeals to terminate such existing 
use, stating the reasons therefor. In considering the termination of an existing use, the 
Board shall give due consideration to the general welfare and to the investment involved. The 
Board may continue to terminate the said use, subject to such conditions as it may prescribe.” 

* The Zoning Committee of the City Council of Chicago, in cooperation with the Chicago 
Plan Commission, has prepared the following draft of an amendment to the Zoning Ordinance: 

“§14. Amortization of Non-Conforming Uses. 

“(a) In an ‘A’ Residence, ‘B’ Residence, Apartment or Group-House District, all non- 
conforming advertising signs and billboards shall be discontinued within one year after passage 
of this ordinance. 

“(b) In an ‘A’ Residence, ‘B’ Residence, Apartment or Group-House District, all non- 
conforming uses where no structural alterations are required, except as otherwise provided, 
shall be discontinued and made conforming within two years after the passage of this ordi- 
nance,” 

If these provisions are inserted in the Chicago ordinance without an amendment of the 
present Illinois enabling act, the court would seem to have no choice but to declare the pro- 
vision unauthorized. Ill. Rev. Stat. (1941) c. 24, § 73-1; note 37 infra. 


*s The following clause has been proposed by the City Plan Commission of St. Louis, Mo.: 
“All non-conforming commercial or industrial buildings located within the ‘A’ Single-Family 
Dwelling District shall be removed or converted, and the building thereafter devoted to 
a use permitted in the district in which such building is located, on or before April 1, 1950; 
provided, however, that non-conforming commercial or industrial buildings located within 
the ‘A’ Single-Family Dwelling District for which a building permit was issued after April 1, 
1920, shall be removed or converted, and the building thereafter devoted to a use permitted in 
the district in which such building is located, within forty (40) years from the date of the issu- 
ance of a building permit therefor but in all cases on or before April 1, 1979.” 

* A 1941 amendment of the Arlington County, Va., zoning ordinance provides, at § 18(15): 
“All signs not conforming to this Ordinance shall be removed within ninety (90) days after its 
passage and publication.” In compliance with this provision, over 68 bill-boards and 3,200 
miscellaneous signs have been removed. 

27 Note 23 supra. Although the New York City Planning Commission recognized that other 
non-conforming uses might deserve attention, it was felt that the uses chosen warranted special 
attention. Resolutions of New York City Planning Com’n, Majority Report (June 28, 1940). 

8 Note 20 supra. 

** Neither the New Orleans nor the Boston provisions contain any limitations upon the 
type of non-conforming commercial uses which are to be eliminated. Notes 21 and 22 supra. | 
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lowed ;*° others allow ten or twenty years.** Although most of the provisions are 
silent as to the administrative techniques by which the amortization provisions 
are to be applied, the boards of zoning appeals will probably be given varying 
degrees of discretion by which individual hardships may be mitigated within 
the larger, less flexible framework of the definite elimination period.* 

Although proposed amortization ordinances have been defeated*4 in some 
cities because of strong opposition by owners of non-conforming uses, the fact 
that a number of the largest cities of the United States have adopted, or are 
considering, amortization schemes indicates that the need for control of existing 
non-conforming uses is well recognized. 


Il 


The failure of most communities to include amortization provisions in their 
zoning ordinances is explainable, not merely onthe ground that the importance 
of eliminating all non-conforming uses has only recently become apparent,* 
but also because of doubt as to the legality of an ordinance which requires the 
cessation of existing uses even though a period of amortization is provided.” 


3° Note 24 supra. 

3" Notes 21 and 25 supra. One authority has suggested a period of sixty years for exceptional 
cases. Pomeroy, A Planning Manual for Zoning (American Society of Planning Officials, 1940) 
(unpublished). 

3 The New York proposal, note 23 supra, appears to be the only instance where the ad- 
ministrative authority is carefully spelled out. The usual clause says nothing about how the 
two-, five-, ten-, or twenty-year amortization period is to be administered. 

33 Pomeroy, op. cit. supra note 31. Amortization periods established for various buildings 
based upon tax evaluation figures might prove feasible. 

34 A proposal for the 1938 revision of the Washington, D.C., ordinance would have allowed 
the zoning commission to set a “reasonable period” for the amortization of non-conforming 
uses. The revision of the Des Moines, Iowa, zoning ordinance proposed in 1940 provided, at 
art. 16, § 1, that all non-conforming uses be terminated within one year from the approval of 
the ordinance. A strong protest against the introduction of § 21a, note 23 supra, was made by 
a minority of the New York Planning Commission. Resolutions of the New York City Plan- 
ning Com’n, Minority Report (June 28, 1940). 

38 The realization that the termination of non-conforming uses is necessary for the proper 
functioning of a zoning plan is fairly recent, note 16 supra, although authorities early feared 
the spread of non-conforming uses. Munro, A Danger Spot in the Zoning Movement, 155 
Annals Am. Acad. Pol. & Soc. Sci., pt. 2, at 202, 205; Zoning Ordinances—Amendment, 
25 Ill. L. Rev. 817, 821 (1931); Freund, Some Inadequately Discussed Problems of the Law of 
City Planning and Zoning, 24 Ill. L. Rev. 135, 146 (1929); Hammersley, Dangers in Amending 
Zoning Ordinances, 19 Nat’] Munic. Rev. 7 (1928). But the California court indicated that 
it, at least, did not recognize this need when it said that the “necessities of city planning” re- 
quire the restriction of future uses, but that these planning “necessities” do not require the 
elimination of present uses. Jones v. Los Angeles, 211 Cal. 304, 319, 295 Pac. 14, 21 (1930), 
note 55 infra. The depression, however, has greatly accentuated the problem. Walker, op. cit. 
supra note 18, at 48. 

3 Noel, Retroactive Zoning and Nuisances, 41 Col. L. Rev. 457, 467 etseq. (1941); O’Reilly, 
op. cit. supra note 6, at 223 et seq.; Fratcher, Constitutional Law—Zoning Ordinances Pro- 
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This doubt is based on two grounds: 1) that such regulation is ultra vires; 
2) that it is unconstitutional. The first objection depends upon the scope of 
state enabling acts, a number of which may well prevent municipalities from 
requiring the amortization of uses.37 The constitutional objection is, however, 
much more fundamental, and is based on the constitutional guarantee against 
deprivation of property without due process of law.* 

This constitutional objection was advanced against zoning itself in the first 
instance but was rejected by the United States Supreme Court when, in Euclid 
v. Ambler Realty Co.,3* it upheld an ordinance regulating future uses as a valid 
exercise of the police power of the state.4*° The Court there recognized that the 
enforcement of such ordinances might result in great monetary loss to property 
owners.“ The realty company dealing in land in the hope of selling at com- 
mercial prices only to find the property suddenly zoned for residential use is 
in a real sense made to suffer. Likewise, a brick company which has purchased 
vacant land because of its valuable clay deposits only to find the property 
zoned for residential buildings is certainly faced with a set-back.“ Nonetheless, 
the loss must be borne without compensation when there is a reasonable rela- 
tionship between the purpose of the zoning regulations and the public welfare. 


hibiting Repair of Existing Structures, 35 Mich. L. Rev. 642, 644-45 (1937); Retroactive Zon- 
ing Ordinances, 39 Yale L. J. 735, 737 (1930). Noel cites Dobbin v. Los Angeles, 195 U.S. 223 
(1904), decided twenty-two years before the United States Supreme Court first upheld the 
constitutionality of zoning for future use, note 39 infra, as the sole authority for the proposition 
that the Court is opposed to any plan for eliminating non-conforming uses. Noel, op. cit., 
at 457. 


37 E.g., the Illinois enabling act provides: “The powers conferred by this article shall not be 
exercised so as to deprive the owner of any existing property of its use or maintenance for the 
purpose to which it is then lawfully devoted.” Ill. Rev. Stat. (1941) c. 24, § 73-1; see Durkin 
Lumber Co. v. Fitzsimmons, 106 N.J.L. 183, 190, 147 Atl. 555, 558 (1929). 

Officials of Winnetka, Wilmette, and Evanson, IIl., declined to insert in their ordinances 
provisions similar to those recommended for St. Louis, Mo., note 25 supra. In view of the 
Illinois statute they appear justified in their confidence that the Illinois court would be op- 
posed to such provisions. 

38 U.S. Const. amend. 14; state constitutions have similar provisions. 


39 272 U.S. 365 (1926). For a full collection of cases on the subject see Bassett, op. cit. 
supra note 2, at 54 et seq. 

# The New York court had shortly before indicated an even broader ground to support 
zoning restrictions when it said: “The power is not limited to regulations designed to pro- 
mote public health, public morals, or public safety, or to the suppression of what is offensive, 
disorderly, or unsanitary, but extends to so dealing with conditions which exist as to bring out 
of them the greatest welfare of the people by promoting public convenience or general pros- 
perity.” Wulfsohn v. Burden, 241 N.Y. 288, 298, 150 N.E. 120, 122 (1925). 

4 The record showed that the realty company’s land was worth about $10,000 an acre for 
industrial purposes while its value for the zoned residential use was about $2,500. Euclid v, 
Ambler Realty Co., 272 U.S. 365, 384-85 (1926). 

# West Bros. Brick Co., Inc. v. Alexandria, 169 Va. 271, 192 S.E. 881 (1937); cf. Terrace 
Park v. Errett, 12 F. (2d) 240 (C.C.A. 6th 1926). 
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Where the danger or discomfort to the public from a particular use is easily 
cognizable, its immediate elimination has been held constitutional. The 
owners of brick kilns* and livery stables‘* who have carried on business for 
years in a particular locality can be forced to remove such businesses from the 
locality, although no compensation is offered for the damage sustained by the 
owners. 

In cases in which the continuance of certain activity is not so clearly detri- 
mental to the general public, however, the courts have been more reluctant to 
uphold requirements that such activity be discontinued. Indeed, the opin- 
ions of the courts have been highly flavored with statements indicating that a 
regulation requiring the elimination of existing uses would be unconstitutional. 
But such statements have appeared only in cases in which the ordinance, often 
not a part of a general zoning plan,“ required the immediate elimination of the 
use,‘7 or dealt only with future uses.4* Furthermore, these cases are outdated, 
since they were decided at a time when even the lay writers in the zoning field 
did not recognize the need for the elimination of all non-conforming uses.” 


43 Hadacheck v. Sebastian, 239 U.S. 394 (1915) (where the property was reduced in value 
from $800,000 to $60,000); cf. Miller v. Schoene, 276 U.S. 272 (1928); Manos v. Seattle, 173 
Wash. 662, 24 P. (2d) 91 (1933); Oklahoma City v. Dolese, 48 F. (2d) 734 (C.C.A. roth 1931). 

44 Reinman v. Little Rock, 237 U.S. 171 (1915). 


48 The Illinois court so indicated when it said: “The building zone ordinance of the city 
of Aurora, pursuant to the requirements of the Enabling Act, .... permits lawful uses of 
buildings at the time of the passage of the ordinance, although not in conformity with its 
_ provisions, to continue thereafter. This exemption is made so that the ordinance shall not have 
a retroactive operation. It would be manifestly unjust to deprive the owner of property of the 
use to which it was lawfully devoted when the ordinance became effective.” Aurora v. Burns, 
319 Ill. 84, 96, 149 N.E. 784, 788-89 (1925). Of similar effect was the California court’s answer 
to the inquiry, “does the broad view of the police power which justifies the taking away of the 
right to engage in such businesses in certain territory, also justify the destruction of existing 
businesses? We do not think that it does.” Jones v. Los Angeles, 211 Cal. 304, 309-10, 295 
Pac. 14, 17 (1930), discussed in note 55 infra. 


46 In Jones v. Los Angeles, 211 Cal. 304, 305-6, 295 Pac. 14, 15 (1930), the court stressed 
the fact that the ordinance intending to eliminate asylums and rest homes in residential dis- 
tricts was not connected with an integrated zoning plan but was “directed toward one type of 
business.” 

47 Jones v. Los Angeles, 211 Cal. 304, 309-10, 295 Pac. 14, 17 (1930); People v. Stanton, 
125 Misc. 215, 216, 211 N.Y. Supp. 438, 439 (Co. Ct. 1925); cf. Standard Oil Co. v. Bowling 
Green, 244 Ky. 362, 50 S.W. (2d) 960 (1932); Dobbins v. Los Angeles, 195 U.S. 223, 238 
(1904). 

4 Adams v. Kalamazoo Ice & Fuel Co., 245 Mich. 261, 264, 222 N.W. 86, 87 (1928); 
Gilfillan’s Permit, 291 Pa. 358, 362, 140 Atl. 136, 138 (1927); Aurora v. Burns, 319 Ill. 84, 96, 
149 N.E. 784, 788-89 (1925); Blumenthal & Co., Inc. v. Cryer, 71 Cal. App. 668, 670, 236 Pac. 
216, 217 (1925). But see Washington ex rel. Modern Lumber & Millwork Co. v. MacDuff, 161 
Wash. 600, 613, 297 Pac. 733, 737 (1931). 


4° Chamberlain and Pierson, op. cit. supra note 4, at 185; Bettman, op. cit. supra note 16, at 
853; Young, op. cit. supra note 10, at 628; Retroactive Zoning Ordinances, 39 Yale L.J. 735, 
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Since “‘the inalienable rights of the individual are not what they used to be,”’s* 
the courts may be willing to repudiate these dicta. 

Of even greater importance is the fact that in none of the cases in which 
the dicta were announced was the court concerned with an amortization scheme. 
Indeed, a one-year amortization provision applied to a particular drug and 
grocery store has already been upheld by the Louisiana court in the famous 
Dema Realty Cases.* Though commentators, supporting the opposite view, 
have declared that the Dema decisions sound like “‘ Cossack interpretations of 
Muscovite ukases’’* or have distinguished them on the ground that they in- 
volved amortization periods,’ the most serious criticism which can be made of 
these decisions involves the reasoning of the court. One can hardly say, as does 
the court, that a non-conforming use in violation of a zoning ordinance is for 
that reason a public nuisance which must be abated.54 

The distinction between ordinances restricting future uses and those requiring 
the termination of present uses is merely one of degree, and constitutionality 
depends upon the relative importance to be given to the public gain and to the 
private loss.5s The advantage of amortization as a method of eliminating exist- 


737 (1930); Byrne, The Constitutionality of a General Zoning Ordinance, 11 Marquette L. Rev. 
189, 214 (1927). The California court quoted from these authors at length in support of its 
view that elimination of present uses was not necessary to a zoning plan. Jones v. Los Angeles, 
a11 Cal. 304, 311, 295 Pac. 14, 17-18 (1930). 

8° West Bros. Brick Co., Inc. v. Alexandria, 169 Va. 271, 283, 192 S.E. 881, 886 (1937). 

5 State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 121 So. 613 (1929), cert. den. 
280 U.S. 556 (1929); State ex rel. Dema Realty Co. v. Jacoby, 168 La. 752, 123 So. 314 (1929); 
cf. New Orleans v. Liberty Shop, 157 La. 26, 101 So. 798 (1924). 

* Fratcher, op. cit. supra note 36, at 644. 

53 Noel, op. cit. supra note 36, at 469. 


54 State ex rel. Dema Realty Co. v. McDonald, 168 La. 172, 175, 121 So. 613, 614 (1929), 
cert. den. 280 U.S. 556 (1929); see New Orleans v. Liberty Shop, Ltd., 157 La. 26, 27, ror So. 
798, 799 (1924). 


ss Evanston Best & Co., Inc. v. Goodman, 36g Ill. 207, 211, 16 N.E. (2d) 131, 133 (1938). 
The California court has attempted to set up the distinction between ordinary zoning ordi- 
nances and ordinances providing for the elimination of non-conforming uses by indicating that 
“in the first situation, we see merely the familiar example of an intangible and speculative 
future value being reduced as a result of the necessities of city planning; in the second we see 
the destruction of a going business.” Jones v. Los Angeles, 211 Cal. 304, 319, 295 Pac. 14, 21 
(1930). The court admitted, referring to the Euclid case, page 483 supra, that there may be a 
loss to the property owner from the usual zoning restrictions, but declared that, since the loss 
is in terms of “speculative future value,” the creation of such a loss is justified because it is 
“familiar.” The court apparently failed to recognize that the losses in “speculative future 
value” are “familiar” only because during the past two decades we have become accustomed 
to these necessary losses whenever a comprehensive zoning ordinance is adopted. As yet we 
have had no opportunity to become “familiar” with “the destruction of a going business.” 
This facile distinction between “going business” and “intangible and speculative future value” 
is too easy a dismissal of the issue. 
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ing non-conforming uses® is that it would allow the owner of the non-conform- 
ing use, by affording him an opportunity to make new plans, at least partially 
to offset any loss which he might suffer. It might, furthermore, give the owner 
an additional advantage which, apart from the ordinance, he would not en- 
joy. The proprietor of the small store in a district reserved for residential 
use, for instance, need no longer fear the entry of new stores into the neighbor- 
hood, insofar as he has acquired a monopoly under the ordinance for the 
amortization period.’’ If that period is computed skillfully,5* the loss to the 
owner will be small when compared with the benefit to the public.5* 

An amortization plan, if administered to reduce the owner’s loss to a mini- 
mum, would not, because of the period of adjustment and the monopoly ac- 
corded to the owner, be more drastic than the situation requires. The beneficial 
effect on the community of the eventual elimination of all non-conforming uses 
by such a plan more than offsets individual losses and should render the plan 
constitutional. 


III 


It has thus far been assumed that the amortization of non-conforming uses 
would be effective in furthering the purposes of zoning. The experience in IIli- 


56 Another method by which this might be accomplished is the exercise of the power of 
eminent domain. This power is limited to the “public use,” yet it has been held justifiable to 
compensate owners of uncompleted buildings for loss occasioned by a limitation of the height 
of buildings. Attorney General v. Williams, 174 Mass. 476, 55 N.E. 77 (1899); Dodd, Cases 
on Constitutional Law 698-99, 774-75 (2d ed., shorter selection 1937); cf. cases cited in 
Bassett, op. cit. supra note 4, at 337. Even though careful zoning in some munjcipalities might 
reduce the number of non-conforming uses to a minimum, the cost of co ting all owners 
of such uses would render a use of the power of eminent domain unfeasible. Bassett, op. cit. 
supra note 2, at 26-27; note 18 supra. 


57 Resolutions of New York City Planning Com’n, Majority Report (June 28, 1940); note 16 
supra. This would depend, of course, upon the extent to which there would be no further in- 
crease in the number of non-conforming uses in that particular area, see the discussion accom- 
panying notes 12 and 13 supra. 


58 Amortization provisions commonly fix definite periods for the elimination of non-con- 
forming uses. Notes 20-25 supra. The better practice would be to establish maximum and 
minimum periods and to allow the zoning boards to vary the time period within these limits so 
that the owner’s loss would be minimized. This loss will reach its lowest point when the non- 
conforming building will have depreciated to a point where the difference between the cost of 
building a new conforming structure and the cost of maintaining the old non-conforming struc- 
ture in compliance with the building standards is lowest. 


5° In a great many instances there will be no need for the removal of any building. Thus the 
hundreds of beauty, tailor, delicatessen, and barber shops located on the ground floors of apart- 
ment buildings would entail a loss measured only by the difference between the rent obtained 
for commercial use and that obtained for residential use. Much the same result would exist 
in the case of homes which have been devoted to commercial pursuits during the depression. 
And this loss might be mitigated by the increase in residential values due to elimination of the 
non-conforming commercial uses. 
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nois, however, casts considerable doubt upon this assumption. While such a 
provision is indispensable if zoning is to be effective, it is questionable whether 
its adoption alone would be sufficient to eliminate rion-conforming uses without 
considerable improvement in other aspects of zoning. Although lack of power 
to eliminate non-conforming uses has considerably intensified zoning prob- 
lems, that power alone would not remove other difficulties. Among these diffi- 
culties are flaws in planning and administration which have caused the Illinois 
Supreme Court to lose confidence in zoning to such an extent that, in thirteen 
of the fifteen zoning cases which have been considered by the court in the last 
ten years, it has decided the regulations were arbitrary." In each of these cases 
a property owner desired to devote his property to a use that was prohibited 
by the zoning ordinance. Particularly significant to those who advocate the 
elimination of non-conforming uses is the fact that the Illinois court has, it 
appears, permitted not only the continuation of commercial uses in residential 
areas, but also the imtroduction of commercial uses into residential areas.*? The 


6 The research in preparation for this section of the note has been limited to Illinois. Within 
that state a survey has been made of 1) four Chicago suburbs of 8,000 to 15,000 population 
which are noted for their better-than-average municipal government (Glencoe, Winnetka, 
Wilmette, and Highland Park); 2) five cities of 35,000 to 80,000 population (Rockford, Wau- 
kegan, Aurora, Oak Park, and Evanston); and 3) Chicago. 

* LaGrange v. Leitch, 377 Ill. 99, 35 N.E. (2d) 346 (1941); Harmon v. Peoria, 373 Ill. 594, 
27 N.E. (2d) 525 (1940); Taylor v. Glencoe, 372 Ill. 507, 25 N.E. (2d) 62 (1940); Catholic 
Bishop v. Kingery, 371 Ill. 257, 20 N.E. (2d) 583 (1939); Johnson v. Villa Park, 370 Ill. 272, 
18 N.E. (2d) 887 (1938); People ex rel. Kirby v. Rockford, 363 Ill. 531, 2 N.E. (2d) 842 (1936); 
Reschke v. Winnetka, 363 Ill. 478, 2 N.E. (ad) 718 (1936); Ehrlich v. Wilmette, 361 Ill. 213, 
197 N.E. 567 (1935); State Bank & Trust Co. v. Wilmette, 358 Ill. 311, 193 N.E. 131 (1934); 
Merrill v. Wheaton, 356 Ill. 457, 190 N.E. 918 (1934); People ex rel. Lind v. Rockford, 354 
Ill. 377, 188 N.E. 446 (1933); Tews v. Woolhiser, 352 Ill. 212, 185 N.E. 827 (1933); Forbes v. 
Hubbard, 348 Ill. 166, 180 N.E. 767 (1932). The court upheld particular regulations in Evans- 
ton Best & Co., Inc. v. Goodman, 369 Ill. 207, 16 N.E. (2d) 131 (1938), and in Rothschild v. 
Hussey, 364 Ill. 557, 5 N.E. (2d) 92 (1936). The Evanston Best and Rothschild cases seem to be 
exceptions to a pronounced tendency of the Illinois court during the past ten years to oppose 
zoning. Prior to the depression of the ’thirties, some cases had given hope of a favorable 
judicial attitude in Illinois toward zoning. Minkus v. Pond, 326 Ill. 467, 158 N.E. 121 (1927); 
Western Springs v. Bernhagen, 326 Ill. 100, 156 N.E. 753 (1927). 

© In most of the cases property owners wished to obtain building permits for commercial 
use of property zoned for residential purposes; in a few cases home owners wished to remodel 
their houses for two-family occupancy. 

6s The Illinois court has not been consistent in establishing criteria to determine the reason- 
ableness of zoning restrictions. In some of the cases cited in note 61 supra, it was said that the 
fact that the petitioner knew of zoning restrictions when he purchased is a factor to be weighed 
against him, while in other cases the court has said that he should always stand in the shoes 
of his grantor. The court has sometimes stated that the profit to be derived from commercial 
use of land should not be considered, while in other instances this seems to have been the sole 
consideration. Again, the court has often said it would not interfere where the reasonableness 
of the restriction was debatable, yet it has held a restriction to be clearly “arbitrary and un- 
reasonable” where a board and a lower court had found the restriction reasonable. See dis- 
senting opinion, Taylor v. Glencoe, 372 Ill. 507, 515-16, 25 N.E. (2d) 62, 66 (1939). 
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conditions which have influenced the court to lose confidence in the regulation 
of future uses must be corrected before the court can reasonably be expected 
to uphold the more stringent device of gradual elimination of existing non- 
conforming uses. 

The generalization is often made that most of the flaws in zoning result from 
the failure of those who draft the regulations and are charged with their ad- 
ministration to view it as part of a comprehensive plan for all the needs of the 
municipality, including transportation, public utilities, and parks.* Indeed, the 
enthusiastic reception of zoning®s has been attributed to “‘a shift of emphasis 
as to the purpose of zoning, from one of effectuating the planned development 
of a community to one of attempting to protect property values by preventing 
harmful intrusions into residential neighborhoods and of seeking to lend an 
aura of special value to areas zoned for commercial and industrial use.” An- 
other source of defects in zoning administration is the yielding by zoning offi- 
cials to pressures, group and individual.” 

Perhaps the most startling of the flaws in administration has been the general 
practice of overzoning a city for commercial and industrial uses while greatly 
underzoning for residential uses. Chicago is one of the worst examples. There, 
in 1923, 48.64 square miles were zoned for manufacturing use, but, in 1936, 
only 26.57 square miles were being so used. In 1923, 28.64 square miles were 
zoned for commercial use, but, in 1936, only 12.54 square miles were used com- 
mercially. At the same time about 26 square miles were occupied by residences, 
but the vast majority of these residences were unprotected by any zoning regu- 


lations from the inroads of indiscriminate commercial and manufacturing use. 
The practice of zoning a disproportionately large area for commercial use is 


64 Local Planning Administration c. 9 (Institute for Training in Municipal Administration 
1940); Proceedings of the Nat’l Zoning Conference, Chicago, Dec., 1937, at 7-9 (Washington 
Nat’! Resources Com’n 1938); Mass. Fed. of Planning Bds., Bull. 33 (1936). While zoning has 
spread very rapidly in Illinois and other states, very few communities have adopted any plan 
for the development of all the municipal services. In 1941 less than half the Illinois communi- 
ties which had adopted zoning ordinances had active planning commissions. 

6s Zoning was quickly accepted by the more “civic-minded” groups. “The romance comes 
from the support of such bodies of men as bankers, insurance companies, investment interests 
of all kinds, real estate men, civic workers and sound statesmen.” Mass. Fed. of Planning Bds., 
Bull. 14 (1924). 


* Walker, op. cit. supra note 18, at 23. 
67 Note 78 infra. 


* It would be no exaggeration to say that almost every city was overzoned for commercial 
use during the early spread of zoning in the ’twenties. Skokie, Ill., a suburb of Chicago 
formerly known as Niles Center, was “boomed” during the ’twenties when there were hopes of 
expansion westward from the city. Certainly one of the causes of overzoning was over-opti- 
mism as to the growth of the urban areas. Only this could account for such gross overzoning as 
is illustrated by the following chart, released by the Chicago Regional Planning Association in 
1930: 
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not, however, confined to large cities.“°° The common practice of zoning for 
commercial use all the lots along major streets results in so designating about 
25 per cent of the total developed area, where business usually requires no more 
than 5 per cent.”° 

The dangers from this overzoning are apparent. Not only are large sections 
of the residential area unprotected from the intrusion of industry, but also 


ame Occusven Business Fronrace 
— Zawso Business FRONTAGE 


i S55 MILES OF Faves pases (OVER 


One city planner has suggested that the city be visualized as a hotel: ‘The preliminary zon- 
ing plan set aside 52% of the floor area for show rooms, restaurants, ballrooms, and machinery, 
with only 3% for single rooms and 13% for deluxe suites. . . . .” Young, loc. cit. supra note 13, 
at 11. Some cities have attempted to remedy the situation. Address of L. V. Sheridan, Prob- 
lems of Zoning: How Much Property Should Be Zoned for Business, before Chicago Regional 
Planning Ass’n, Feb. 6, 1930, at 1, 3-4. 


% See chart accompanying note 68 supra for overzoning figures on several Illinois munici- 
Palities. 


%® Local Planning Administration 387 (Institution for Training in Municipal Administra- 
tion 1940); Bartholomew and Associates, op. cit. supra note 16, at 19-21. Bloomington, IIl., 
for example, has zoned “commerical” practically the entire frontage of its principal street 
while only a small fraction is in actual commercial use. 
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the areas available for commercial use are so large and so widely scattered that 
costs of municipal services tend to become unnecessarily high.”" Many sections 
of the zones in which commercial uses are permitted are allowed to disintegrate 
pending the expected industrial boom.” Blight sets in, the districts become 
slums, and decentralization of the community becomes a distressing problem.” 
Moreover, the lack of a program well adapted to the needs of the community 
makes the regulations difficult to administer. The morale of the zoning offi- 
cials cannot be maintained if zoning maps reflect various group and individual 
pressures upon the city council. And courts become critical of the reasonable- 
ness of the zoning regulations.’4 

A second practice which has contributed to the skepticism of the Illinois 
court toward use restrictions is “spot zoning’ —amendment of the zoning map 
to lower the restrictions on one small piece of property while the surrounding 
neighborhood remains subject to the previous restrictions.’5 In a few cases 
these amendments may be necessary because of errors in the original zoning 
map, and, therefore, provision for amendments to municipal zoning ordinances 
has been made.” But the fact that these amendments are so numerous and 
that they typically affect a few small lots indicates that public benefit is not 


™ Bartholomew, The Present and Ultimate Effect of Decentralization upon American 
Cities 8,9 (Urban Land Institute); Downs, The Coordination of Tax Assessments and Zoning, 
1 Planners’ J. 23, 63 (1935); Bartholomew and Associates, op. cit. supra note 16, at 24; A 
Zoning Primer 2-3 (U.S. Dept. of Commerce rev. ed. 1926). 

” Young, loc. cit. supra note 13, at 15. 


73 Decentralization—What Is It Doing to Our Cities? (Urban Land Institute); Bartholo- 
mew and Associates, op. cit. supra note 16, at 26, 34; Bartholomew, op. cit. supra note 71, at 5- 
8; Walker, Urban Blight and Slums (Harvard City Planning Series 1938). 


74 The Illinois Supreme Court gave early warning of this: ‘‘An arbitrary creation of districts, 
without regard to existing conditions or future growth and development, is not a proper ex- 
ercise of the police power and is not sustainable.” Aurora v. Burns, 319 Ill. 84, 95, 149 N.E. 
784, 788 (1925). 


75 Bassett, op. cit. supra note 2, at 145; Local Planning Administration 324 (Institute for 
Training in Municipal Administration 1940); cf. Higbee v. Chicago, Burlington and Quincy R. 
Co., 235 Wis. 91, 98, 292 N.W. 320, 322-23 (1940), where the court refused to accept a sugges- 
tion that “spot zoning” be defined as a method “by which a small area situated in a larger 
zone is purportedly devoted to a use inconsistent with the use to which the larger area is re- 
stricted.” 

A study of the zoning plat maps of Rockford, Waukegan, Evanston, and Oak Park, Ill., 
indicates that practically every change has resulted in a lowering of the use restrictions. In one 
section of Rockford, which was zoned “B” Residential and included twenty-eight square 
blocks, there were over fifteen amendments in the past ten years; no single amendment 
changed more than two lots and each was for a lower restriction. In Chicago the great majority 
of amendments have also lowered the use restrictions. Zoning and Zoning Administration in 
Chicago 9 (Metropolitan Housing Council 1938). 

% The state enabling act provides for amendments to the zoning ordinance by the city 
council after a “.... hearing before some commission or committee... ..” Ill. Rev. Stat. 
(1941) c. 24, § 73-8. 
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the primary consideration.”7 They tend to break down the whole zoning map 
in much the same manner as does original overzoning. They are also largely 
responsible for the prevalent feeling that improper political pressures affect the 
administration of zoning.”* The courts, recognizing the motives behind these 
amendments,’? have in a few cases struck them down.** But restraint by the 
courts alone cannot be expected to be an effective deterrent, since, for the most 
part, the gas station, beauty shop, or two-family dwelling for which an amend- 
ment is sought will not sufficiently affect the value of adjoining property to 
warrant the cost of litigation." 

A third defect of zoning in Illinois is the power of boards of appeals to grant 
“use variances.”’ The practice in most states and the original practice in Illinois 
was to delegate to the boards of zoning appeals authority to grant variances 
to the regulations in cases of “ particular difficulty and unnecessary hardship.” 
Although in Welton v. Hamilton*s the Illinois Supreme Court held this delega- 
tion of legislative authority unconstitutional when unprotected by any stand- 
ard or rule, many cities and villages have allowed their boards of appeals to 


77 Freund, op. cit. supra note 35, at 146; Zoning Ordinances—Amendment, 25 Ill. L. Rev. 
817, 821 (1931); Hammersley, op. cit. supra note 35; Munro, op. cit. supra note 35, at 205. 

7 The belief that, once the “right contacts” are made, an amendment to the zoning ordi- 
nance is a simple matter appears to prevail among land owners in Chicago. “. . . . [Many] of 
these amendments . . . . have been passed to give special privileges to individuals who were in 
a position to benefit from zoning changes.” Zoning and Zoning Administration in Chicago 
8 (Metropolitan Housing Council 1938). But the factor which contributes most to the belief 
that politics plays an important role in Chicago zoning is acquiescence of zoning officials in the 
flagrant violations of the use regulations. Note 94 infra. The Board of Zoning Appeals of 
Chicago, during the years 1936-38, collected evidence of two hundred sixty-four violations 
of the ordinance. Most of these involved beauty parlors, grocery stores, or tailor shops in resi- 
dential areas; few, if any, have been eliminated. See Chicago Daily News, p. 1, col. 3 (Oct. 17, 
1941). One reason for this failure is that most zoning violation cases in Chicago are continued 
time and time again until the prosecution is finally dropped. Young, loc. cit. supra note 13, 
at 3. 

” See Kennedy v. Evanston, 348 Ill. 426, 433-34, 181 N.E. 312, 315 (1932); Michigan- 
Lake Building Corp. v. Hamilton, 340 Ill. 284, 296, 172 N.E. 710, 715 (1930). 

* Cases cited note 79 supra. Decisions in other jurisdictions reaching the same result are: 
Mueller v. Hoffmeister Undertaking & Livery Co., 343 Mo. 430, 121 S.W. (2d) 775 (1938); 
Rowland v. Racine, 223 Wis. 488, 271 N.W. 36 (1937); Huebner v. Philadelphia Saving Fund 
Society, 127 Pa. Super. Ct. 28, 192 Atl. 139 (1937); cf. Higbee v. Chicago, Burlington and 
Quincy R. Co., 235 Wis. 91, 292 N.W. 320 (1940). Contra: Feraut v. Sacramento, 204 Cal. 
687, 696, 269 Pac. 537, 541 (1928). 

* Zoning Ordinances—Amendment, 25 Ill. L. Rev. 817, 821 (1931). 


* Til. Rev. Stat. (Smith-Hurd, 1931) c. 24, § 68. For a discussion of various state statutes, 
see Bassett, op. cit. supra note 2, at 123. 


§3 344 Ill. 82, 176 N.E. 333 (1931), noted in 26 Ill. L. Rev. 575 (1932). Other provisions 
relative to the power of the board, such as the power to interpret the ordinance on appeal from 
findings of the building commissioner and the power to recommend amendments to the council, 
were not questioned. Welton v. Hamilton, 344 Ill. 82, 95, 176 N.E. 333, 338 (1931). 
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continue this exercise of discretion much as they did before the judicial ruling.* 
A few cities have relied on amendments and have sought to avoid the objec- 
tions of the court by inserting in their ordinances very rigid standards which 
must be followed by boards of appeals in granting variances.*s 

After the decision in Welton . Hamilion, the Illinois legislature amended the 
zoning act. The amendment continued the authority of the boards of zoning 
appeals to grant variances but modified the requirements of its exercise by in- 
serting ‘particular hardship” in the place of “unnecessary hardship” and by 
requiring a “finding of fact” with each variance granted by the board.** The 
amendment has, however, proved of little assistance in formulating rules of 
procedure.*’ It is virtually impossible to determine what amounts to the “find- 
ing of fact” required in the enabling act and this “finding” has assumed various 
forms. Thus some boards do not even insert in their decisions a statement that 
there is a “particular hardship.”** Others state that there are “similar non- 


*4 The following letter was sent on May 19, 1931, to all zoning officials by the Chicago Re- 
gional Planning Commission after the decision in Welton v. Hamilton: “. . . . The Regional 
Planning Association . . . . advises Boards of Appeal to continue to exercise great care in their 
rulings and make perfectly sure that no variation or modification which may be made is other 
than a liberal interpretation of the terms of the ordinance itself When in doubt, the ap- 
peals should be denied and appellant should petition for an amendment ” Zoning ordi- 
nances of Waukegan, Libertyville, Arlington Heights, Glen Ellyn, Elmhurst, and DeKalb, IIl., 
still contain provisions identical to those declared unconstitutional in Welton v. Hamilton. 
In Waukegan, although the ordinance granting power to the board of appeals remains the same 
as it was in 1925, the board now makes informal recommendations to the council, which in 
turn grants variances by ordinance. Minutes, Waukegan Bd. of Zoning App., June 12, 
1940. This practice has been encouraged by the enabling act. Ill. Rev. Stat. (1941) c. 24, 
§ 73-4. In Rockford, LaGrange, and Hinsdale, Ill., the original ordinance gave the board 
merely the power to recommend variances to the council. This practice is an attempt to escape 
the rule of Welton v. Hamilton, but it does little more than further complicate the process by 
which a variance is obtained, since only on rare occasions will the council deny the recommenda- 
tion of the board. Note 99 infra. One city has recently ignored the decision in Welton v. 
Hamilton and enacted an ordinance giving its board power to grant variances in cases of 
“practical difficulties and unnecessary hardship.” Rochelle, Ill., Zoning Ord. (1939) § 8(5). 

8s Peoria and Naperville, Ill., have revised or enacted ordinances in the past two years which 
vest power in their boards to grant variances but circumscribe this power with definite stand- 
ards which must be met before a variance can be granted. Peoria, Ill., Zoning Ord. (1940) 
§ 136-19; Naperville, Ill., Zoning Ord. (1940) §§ 6.6, 6.7. Cf. East St. Louis, Ill., Zoning Ord. 
(1938) § 18. At least one small Illinois town has removed the power to grant permits for non- 
conforming uses from the board of appeals but has given it power to grant variances to the 
yard, height, or area regulations within certain percentage limitations. Zion, Ill., Zoning Ord. 
(1939) § 16. 

% Til. L. (1933) 288, 280, Ill. Rev. Stat. (1941) c. 24, § 73-4. 

87 The enabling act suggests only a broad outline for procedure before the boards. Ill. Rev. 
Stat. (1941) c. 24, § 73-5. No ordinances were discovered which prescribe any rules of pro- 
cedure; the boards of appeals themselves have usually adopted rules of procedure. See, for ex- 
ample, the pamphlet containing the Zion, Ill., Zoning Ord. 16 et seq. (1939). 

%$ Minutes, Rockford, Ill., Bd. of Zoning App. (May 27, 1941). See also Minutes, Waukegan, 
Ill., Bd. of Zoning App. (since 1935). These contain no findings of fact at all except that there 
have been no protests by property owners. 
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conforming uses in the block” and therefore grant variances.*® In only a few 
cases are the findings of fact sufficiently detailed to determine whether an owner 
was entitled to a position different from that of his neighbors.** Thus, in gen- 
eral, the boards appear to be so confused that they do not know on what facts 
their decisions should be based. This confusion and lack of a standard practice 
are also found in the procedures employed by the boards for appeal from rulings 
of the enforcing officer,” for notice of hearings,” and for the hearing itself. 
Possibly because of the uncertainty as to the boards’ authority and the lack 
of definite rules to follow, there is a pronounced tendency of most boards in 


% “The zoning Board of Appeals . . . . finds as a fact that there are apartment buildings 
and similar nonconforming uses in the block in which applicant’s property is located . . . . and 
that the applicant should be granted relief on the grounds of particular hardship in the way of 
carrying out the strict letter of the Zoning Ordinance. ” Minutes, Oak Park, Ill., Bd. 
of Zoning App. (Jan. 12, 1940). It in suggested that if a hardship is said to exist because of 
similar non-conforming uses within the neighborhood, there is no property owner who may 
not honestly insist upon a “hardship” created by the zoning ordinance whenever he desires 
to make a little more money out of his property by creating a non-conforming use. 

% The Naperville, Ill., zoning ordinance requires a detailed statement of facts enumerating 
reasons why the applicant should be treated differently from other property owners; the main 
purpose of the change must not be the wish to obtain increased revenue from the property. 
Naperville, Ill., Zoning Ord. (1940) § 6.6. The minutes of the Cook County Board of Zoning 
Appeals are a good example of carefully documented records of ‘justification for granting 
variances. 

% The enabling act delegates to the board of appeals the authority to set a period within 
which appeals may be taken from the action of the enforcing officer. Ill. Rev. Stat. (1941) c. 
24, § 73-5. 

* The only requirement in the enabling act for notice of hearing is for publication “. . . . in 
the official paper of, or in a paper of general circulation in the municipality.” Ill. Rev. Stat. 
(1941) c. 24, § 73-4. This requirement is of questionable significance. Phipps v. Chicago, 
339 Ill. 315, 320, 171 N.E. 289, 291 (1930). 

The decision as to which property owners shall be given personal notice is within the 
discretion of the boards of appeals. Neither the Chicago Zoning Ordinance nor the Rules 
of Procedure of the Chicago Board of Appeals contain any rule as to personal notice. The 
present practice is to mail notice to the addresses in the block in which the property is located, 
requesting the janitor of the particular building to forward the notice to the real owner. The 
Metropolitan Housing Council obtains a docket from the zoning board in advance and noti- 
fies community property owners’ associations, scattered throughout the city, of any hearings 
which would affect the interests of their members. In other Illinois towns, of which Evanston 
and Rockford are examples, an arbitrary radius of 300 or 400 feet is set, within which all 

. property owners receive personal notice. In Waukegan, Ill., the petitioner is required to re- 
turn to the board a form showing proof of service of personal notice upon “surrounding prop- 
erty owners.” 

% Part of the present confusion in Illinois can be attributed to the marked indifference to- 
wards the boards of zoning appeals. The Illinois court, for example, has referred to one board as 
a “minor administrative body” whose report was “entitled to no more weight than the con- 
clusions of a witness resting upon facts not in evidence.” Behnke v. Bd. of Trustees, 366 Ii, 
516, 519, 9 N.E. (2d) 232, 233 (1937). Many of the boards themselves reflect this indiffer- 
ence. Thus “some of the boards of appeal in the Chicago region have met rarely, and when 
functioning at all have been largely ineffective.” Crane, loc. cit. supra note 13, at 12. The 
Waukegan, Ill., board has met only six times in the last six years. 
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Illinois to be overly lenient in the granting of use variances from the zoning 
map. 

Even a cursory study of the minutes of the boards of appeals in Chicago 
and other Illinois cities makes the importance of curbing this over-leniency ap- 
parent. Meeting after meeting is devoted to consideration of applications for 
permission to bring a two-family house into a one-family district® or to erect 
a small store in a residential district. The granting of such petitions has been 
condemned by zoning experts.% The problem of over-leniency in granting these 
variances might be partially solved by raising the standards for granting use 
variances and phrasing the higher requirements in specific and easily under- 
standable rules. But in the past the boards, too frequently consisting of men 
who have little time to devote to zoning and who are, after all, neighbors and 
property owners themselves,’ have been unwilling to be too severe with any 
person who felt pinched by the zoning regulations. Such unwillingness would 
probably continue despite the enactment of specific rules setting higher stand- 
ards for granting use variances. This tendency towards leniency in the granting 
of use variances indicates the danger of discrimination present in any form of 
amortization plan as long as the boards continue to exercise the variance- 
granting power. Consequently, a vital complement to the introduction of an 
amortization plan is the abolition of the power of the boards of appeals to 
grant use variances. 


% References cited note 13 supra. One of the best in. ations of a growing opinion that 
boards of appeals have been overly lenient in granting use variances is the change of profession- 


al opinion as to the wisdom of the Welton v. Hamilton decision curtailing the authority of the 
boards. Almost universally condemned in 1932, Freund, Power of Zoning Boards of Appeals to 
Grant Variations, 20 Nat’l Munic. Rev. 537, 538 (1931); Municipal Corporations—Power of 
Board of Appeals to Vary Application of Zoning Ordinanc«, 31 Mich. L. Rev. 106, 108 (1932); 
38 W. Va. L. Q. 359 (1932); cf. Zoning—Power of Board to Vary, 26 Ill. L. Rev. 575, 577 (1932), 
at a time when most other courts upheld the board’s authority to grant variances, see cases 
cited in Bassett, op. cit. supra note 2, at 145-48, the decision is now termed a “sound and wise” 
one. Bartholomew, The Zoning of Illinois Municipalities, 17 Ill. Munic. Rev. 221, 232 (1938). 


%8 The two-family house has become one of the most critical problems in city planning. 
Many old, once wealthy areas contain large houses which can no longer be used for anything 
but two- or three-family dwellings. When these houses are within one-family residence dis- 
tricts, the pressure to grant variances is great. The fact that there is no outward change in the 
physical structure of the building, combined with the unwillingness of neighbors to report 
violations, allows the change from a one-family to a two-family house to be made with little 
risk of detection by the authorities, and makes enforcement of the restriction almost im- 
possible. 

% Pomeroy, op. cit. supra note 13, at 14. 


9? Realtors, lawyers, and contractors are most commonly on boards of appeals. The mem- 
bers of the boards are frequently neither expert city planners not qualified administrators. 
Walker, op. cit. supra note 18, at 150, table 3, presents an occupational grouping among city 
planning commissions. “The disproportionate number of realtors is due primarily to their 
ee ne 
boards.” Ibid., at 151. 
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These three “flaws,” in addition to the lack of power to amortize non-con- 
forming uses, are at the root of zoning difficulties. Overzoning can be remedied 
only by re-zoning parts of the municipality so as to conform more nearly to 
the needs of the present, but with a conservative eye to the not-too-distant 
future.** Provisions in the ordinance allowing for spot zoning are, unfortu- 
nately, necessary, but frequent amendments to the zoning map will not be re- 
quired if the original map is skillfully drawn. The power to grant such amend- 
ments should, therefore, be greatly restricted,®® perhaps by requiring the ap- 
proval of a commission of zoning experts before the local governing body can 
enact the amendment.'** The additional loophole created by allowing the 
boards of appeals to grant use variances is unnecessary and should be closed 
by abolishing this power of the boards.** These changes in the present zoning 
laws are necessary to afford counsel a valid argument with which to allay the 
skepticism of the court, by assuring it that the municipality, while amortizing 
some non-conforming uses, will not allow others to be established.'* The elimi- 


% Note 103 infra. If decentralization has progressed to a great extent, even more drastic 
measures would be necessary. Mr. Bartholomew has advanced a three-point program where- 
by he would 1) limit the area of urbanization by government control, 2) limit the area of urban- 
ization by economic control, and 3) rehabilitate blighted districts. Bartholomew, op. cit. supra 
note 71, at 10-11; see Hyder and Tobin, Proposals for Downtown Milwaukee 80 et seq. 
(Urban Land Institute 1940). 


% Note 103 infra. There is litt!e reason to believe that the city council would be less lenient 
in granting amendments than th’Méards have been in granting variances. Zoning—Power of 
Board to Vary, 26 Ill. L. Rev. 575, 577 (1932); Freund, op. cit. supra note 94, at 538. There 
does appear to be one difference, at least in theory, between the purpose of an amendment and 
the purpose. of granting a present variance which should make it more difficult to obtain an 
amendment than a use variance: while the former should be made only for the benefit of 
the entire community, the latter ntight be for the benefit of a particular individual. Compare 
Michigan-Lake Building Corp. v. Hamilton, 340 Ill. 284, 172 N.E. 710 (1930), with Morgan v. 
Chicago, 370 Ill. 347, 18 N.E. (2d) 872 (1938). 

10¢ Pomeroy, op. cit. supra note 13, at 9. 


*t The boards should not be deprived of the power to grant variances as to height, area, 
and yard restrictions, but only of the power to grant use variances. “Proper adjustments 
almost always relate to yard and area requirements, occasionally to height, and almost never 
to use.” Pomeroy, op. cit. supra note 13, at 14. “It would be entirely impracticable to pass an 
ordinance or an amendment each time one of these minor cases arises” (referring to applica- 
tions for height, area, and yard variances). Crane, loc. cit. supra note 13, at 12. 

* A study of the briefs and records of cases before the Illinois courts during the past ten 
years reveals that municipal attorneys have often failed to assume the burden of demonstrating 
the value of zoning as a legal tool in the rational development of the land-use in a community. 
Schmidt, The First Twenty Years of Zoning in Illinois, 19 Ill. Munic. Rev. 154, 156 (1940). 
Many case records contain mere verbal battles between real estate men as to land values. 
See Abstract of Record, Harmon v. Peoria, 373 Ill. 594, 27 N.E. (2d) 525 (1940); Abstract of 
Record, People ex rel. Kirby v. Rockford, 363 Ill. 531, 2 N.E. (2d) 842 (1936); Abstract of 
Record, People ex rel. Lind. v Rockford, 354 Ill. 377, 188 N.E. 446 (1933). 

In contrast are cases in which testimony of zoning experts gives the court opportunity to 
evaluate the problem of the particular restriction in light of the needs of the entire com- 
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nation of these flaws is required before the benefits to be derived from an 
amortization of non-conforming uses can be realized.**? Only then can the zon- 
ing movement succeed. 


munity. Evanston Best & Co. Inc., v. Goodman, 369 Ill. 207, 16 N.E. (2d) 131 (1938); Reschke 
v. Winnetka, 363 Ill. 478, 2 N.E. (2d) 718 (1936); Forbes v. Hubbard, 348 Ill. 166, 180 N.E. 
767 (1932). 


*°3 Evanston, Ill., has, within the past two years, restored large areas to residential use, and 
Chicago is considering the adoption of a revised zoning ordinance which will increase the 
amount of land zoned for residential purposes about 800% while greatly reducing the area to be 
devoted to commercial pursuits. Chicago Daily News, p. 3, col. 5 (Nov. 4, 1941). 

The power to grant amendments has been restricted in a few municipalities by requiring the 
approval of a zoning commission to the proposed amendments. Decatur, Ill., Zoning Ord. 
(1940) § 26; cf. Peoria, Ill., Zoning Ord. (1940) § 136-24; East St. Louis, Ill., Zoning Ord. 
(1938) § 23. The Naperville ordinance provides: “No lot, group of lots, or unsubdivided 
territory shall by amendment be reclassified and placed in a lower district unless such land is 
sufficient in size to constitute a Zoning District, or unless it adjoins other land already classified 
in the same lower district.” Naperville, Ill., Zoning Ord. (1940) § 7.6. The Bloomington, IIl., 
Zoning Ord. (1941), contains no provision for amendment. 
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Criminal Law—Judgment, Verdict, and Sentence—Jury’s Recommendation to 
Mercy a Part of Verdict—{New York].—In a trial for murder, the judge charged the 
jury, under a New York statute allowing a recommendation to mercy in murder 
cases,' that they must first decide the question of the defendant’s guilt and, having 
decided that, they could then consider the recommendation; if they were all agreed on 
such recommendation it should be brought in, but any disagreement on the mercy 
issue would not affect the verdict of guilty. The jury brought in a verdict of guilty, with 
no recommendation to mercy. On appeal, held, the instruction was prejudicial error, 
since the statute was intended to mean, as evidenced by the words “as part of [the] 
verdict,” that there must be agreement not only on the question of guilt but also on 
the question of mercy in the verdict. Conviction reversed, three judges dissenting. 
People v. Hicks.? 

At common law the jury had no power to make a recommendation to mercy; such 
a recommendation was mere surplusage.} The present statute, though it applies to all 
convictions of murder in the first degree, was enacted primarily with a view to accom- 
plices in felony murder cases.‘ In a prosecution for murder in the first degree a jury can 
usually find the defendant guilty in a lesser degree;s but in a trial for murder in the com- 
mission of a felony, an accomplice to the felony not otherwise a party to the murder 
must be either acquitted or convicted of murder in the first degree.’ Prior to the stat- 
ute, a jury which felt that the death penalty was too harsh could only allow a defend- 
ant to go free. While it is the law that a jury shall not allow the punishment to influ- 
ence their determination of guilt,” such considerations do, in fact, influence the jury. 
The statute was intended to make it easier to obtain convictions in felony murder 
cases by allowing the jury to fit the punishment to the degree of guilt. The majority of 
the court pointed out that the trial court’s construction does not fully achieve this pur- 
pose of the statute, since a juror is still faced with the possibility that a defendant will 
be sentenced to death if the jury cannot agree upon the recommendation to mercy. 


* “A jury finding a person guilty of murder in the first degree . . . . may, as part of its ver- 
dict, recommend that the defendant be imprisoned for the term of his natural life. Upon such 
recommendation, the court may sentence the defendant to imprisonment for the term of his 
natural life.”” N.Y. Penal Law (McKinney, 1938) § 1045-8. 

* 38 N. E. (2d) 482 (N.Y. 1941). 

3 People v. Collins, 195 Cal. 325, 233 Pac. 97 (1925); Niezorawski v. State, 131 Wis. 166, 111 
N. W. 250 (1907). : 

4 People v. Hicks, 38 N. E. (2d) 482, 484 (N.Y. 1941), citing governor’s letter to the legisla- 
ture urging the passage of the statute and setting forth its purposes. 

5N.Y. Penal Law (McKinney, 1938) § 610 is largely declaratory of the common law rule. 
People v. Schleiman, 197 N.Y. 383, 90 N. E. gso (1910). 

* People v. Schleiman, 197 N.Y. 383, 90 N. E. 950 (1010); People v. Seiler, 246 N.Y. 262, 
266, 158 N. E. 615, 616 (1927). 

7N.Y. Crim. Code (McKinney, 1939) § 420. 
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The minority, on the other hand, concluded that, since the jury by the permissive 
terms of the statute need not decide the question of mercy, a disagreement on the rec- 
ommendation should have no effect on the verdict; the absence of agreement on a rec- 
ommendation should mean merely that there was no verdict on that point, and none 
was needed.* In addition, the minority pointed out the possibility of repeated trials if 
disagreement on the question of mercy would necessitate a new trial.» Although the 
minority criticized the majority on the ground that under the latter’s view one juror 
can cause a mistrial with the danger of subsequent acquittal, even when all are agreed 
on the guilt of the defendant,’* it is to be noted that the minority view is subject to the 
criticism that where eleven jurors are agreed on the recommendation, one juror may 
bring about the defendant’s sentence to death. 

In some jurisdictions statutes give the jury in murder cases the duty of determin- 
ing whether the punishment is to be life imprisonment or death. As a result, the 
court will not allow a jury which disagrees as to the punishment to bring in a verdict. 
This was the view expressly taken by the California court in People v. Hall." The 
majority in the instant case thus reaches the same result as do cases construing such 
obligatory statutes, although the language of the New York statute is permissive 
rather than obligatory. On the other hand, a federal statute’? which, like the New 
York statute, simply permits a recommendation to mercy in cases of rape or first de- 
gree murder has been construed as requiring agreement of the jury on the recommenda- 
tion before they bring in a verdict.» In reversing the trial court on the basis of an in- 
struction similar to that in the instant case, the federal court said, “if there be any 
doubt about the construction of the statute, that doubt should be resolved in favor of 
life, and not in favor of death.”*4 As the federal court pointed out, the view adopted by 
the majority in the instant case is more in keeping with the policy of the criminal law 
of giving the accused the benefit of the doubt. 

The majority view, however, does not accurately effectuate the policy of giving the 
defendant the benefit of the jury’s indecision, in that it reopens the question of guilt 
where the doubt is merely as to punishment; nor does the majority meet the practical 


* The minority argued that for the possibility of a recommendation to have any effect what- 
soever the jury must act unanimously, “the only way in which a jury may act in a criminal 
case.” People v. Hicks, 38 N. E. (2d) 482, 488 (N.Y. 1941). 

9° Ifa jury is discharged because of inability to agree, the defendant may be tried a second 
time, there being no former jeopardy. People ex rel. Bullock v. Hayes, 215 N.Y. 172, 109 
N. E. 77 (1915); People v. Goodwin, 18 Johns. (N.Y.) 187 (1820); N.Y. Crim. Code (Mc- 
Kinney, 1939) § 430; see People ex rel. Stabile v. Warden, 202 N.Y. 138, 95 N. E. 729 (1911). 

© A mistrial is also possible under the minority view, however. A juror may withdraw his 
agreement to the verdict for reasons satisfactory to himself. State v. Austin, 6 Wis. 206 
(1858); People v. Orr, 138 Misc. 535, 246 N.Y. Supp. 673 (Co. Ct. 1930). N.Y. Crim. Code 
(McKinney, 1939) § 451 requires that the jury must agree at the time the verdict is recorded. 
Thus a juror dissatisfied with the absence of a recommendation might repudiate the verdict 
and eventually cause a mistrial. 

*t 199 Cal. 451, 249 Pac. 859 (1926); cf. Mays v. State, 143 Tenn. 443, 226 S.W. 233 (1920). 
But cf. Davis v. State, 51 Okla. Crim. 386, 1 P. (2d) 824 (1931). 


*2 35 Stat. 1152 (1909), 18 U.S.C.A. § 567 (1927). 
3 Smith v. United States, 47 F. (2d) 518 (C.C.A. oth 1931). 
4 Tbid., at 520. A strong dissenting opinion was entered, by Wilbur, J., at s21. 
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objections of the minority. This is perhaps the fault of the statute. A statute provid- 
ing that a majority of the jury may make the recommendation to mercy might solve 
these difficulties.'s A more effective measure, however, would be to make the punish- 
ment for first degree murder life imprisonment unless the jury recommends the death 
penalty."® It should be explicitly provided that a disagreement as to the punishment 
should result in a sentence of life imprisonment,”’ in order to avoid the application of 
the interpretation of the majority in the instant case. This, it is submitted, would 
achieve the purpose of the New York statute by making conviction easier where the 


jury is agreed as to the fact of guilt, while giving the defendant the benefit of what 
doubt does exist and no more. 


Future Interests—Powers of Appointment—Revocability of Informal Appointment 
by Letter to Trustee—{Ohio].—A settlor transferred securities to the plaintiff trust 
company under a revocable and amendable trust agreement providing an annuity for 
his daughter and an income for his wife. On the death of the settlor’s wife, the income 
was to be accumulated until the principal equalled $50,000. The principal was then to 
be paid to the “ultimate beneficiary,”” who was to be named by the settlor during his 
life, or, if he failed to do so, by the settlor’s wife after his death, with a gift over in 
default of appointment to Dartmouth College to provide for scholarships. The settlor 
died without naming any beneficiary, although shortly before his death he wrote his 
wife that he did not intend to bind her in any way but that he wished Dartmouth to 
be the ultimate beneficiary. He set forth details of the purposes for which the college 
was to administer the fund. After the settlor’s death, his wife sent a letter to the 
plaintiff to which she appended the letter of the settlor, stating that it represented her 
wishes and adding that she might change “the students and persons, who are to re- 
ceive the benefit [of the education].”” Several years later, the settlor’s wife notified the 
plaintiff by a second letter that she wished to name Berea College as the ultimate ben- 
eficiary. After the settlor’s wife died, the plaintiff sought instruction from the court. 
_ The common pleas court held: that the settlor’s wife, in her first letter, reserved 
the right to revoke the appointment and that the second letter was effective in 
appointing the fund to Berea College. The court of appeals, after stating that the 


's Such a provision is found in the Florida statute. Fla. Comp. Gen. Laws Ann. (Skillman, 
1927) § 84or. 

6 The courts have held, under the New York statute, that the recommendation to mercy is 
not binding on the court. People v. Ray, 172 Misc. 1004, 16 N.Y.S. (2d) 224 (S. Ct. 1939); 
People v. Ertel, 283 N.Y. 519, 29 N.E. (2d) 70 (1940). Contra: People v. De Renna, 166 Misc. 
582, 2 N.Y.S. (2d) 694 (Co. Ct. 1938). It is submitted that a revision of the statute should in- 
corporate a provision making the recommendation binding upon the court. Without such a 
provision, a juror could not rely on the recommendation to keep the defendant from being 
sentenced to death. 

*? This is the result arrived at by the Oklahoma court under a statute providing that the 
jury must determine the punishment of a defendant whom they find guilty, where the trial 
court had accepted a verdict of guilty, with disagreement on the question of punishment. 
Davis v. State, 5: Okla. Crim. 386, 1 P. (2d) 824 (1931). It is also to be noted that Wilbur, 
J., dissenting in Smith v. United States, 47 F. (2d) 518, 521 (C.C.A. oth 1931), notes 13 and 14 
supra, suggested that such a statute would more truly reach the result desired by the court. 

* Central Trust Co. v. Watt, 31 Ohio L. Abst. 467, 17 Ohio Ops. 456 (1940). 
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effect of the wife’s first letter was to make Dartmouth a trustee for the benefit of its 
students, affirmed the judgment.* On appeal to the supreme court, held, the trust itself 
is valid, even though the document creating it does not satisfy the wills act. The wife’s 
first letter made Dartmouth College the ultimate beneficiary, and, since no right of 
revocation was expressly reserved in it, the power of appointment was exhausted and 
Dartmouth should receive the fund. Judgment reversed, three justices dissenting. 
Central Trust Co. v. Watt.4 

Revocable and amendable trusts becoming absolute on the settlor’s death have 
been attacked because they bear a superficial resemblance to testamentary acts, 
but do not satisfy the formal requirements of wills statutes. They may be more 
realistically described, however, as immediate gifts on condition subsequent,*® whereas 
a will involves no gift at all until the death of the testator. The court in the instant 
case stated that as long as it is the intent of the settlor to exercise his amendatory power 
in the interest of the beneficiary, the gifts made under the trust are not ambulatory.’ 
Such “living trusts” have also been attacked on the ground that they actually create 
an agency instead of a trust, despite the language of the agreement. This argument 
has been rejected,* however, on the ground that the settlor is not dealing with his own 
property, since his amendatory power is not a substantial interest in the property.’ 

The widespread use of inter vivos trusts with powers of appointment in order to 
obtain tax benefits'* has resulted in an increasing number of adjudications on powers 


* There is apparently no published report of the appellate court’s decision. 

3 The validity of the trust and the power of appointment was not argued in the two lower 
courts. 

438 N.E. (2d) 185 (Ohio 1941). 

5 x Simes, Future Interests § 249 (1936). 

6 Cramer v. Hartford-Connecticut Trust Co., 110 Conn. 22, 147 Atl. 139 (1929); 1 Bogert, 
Trusts and Trustees § 103 (1935). 

7 Central Trust Co. v. Watt, 38 N.E. (2d) 185, 190 (Ohio 1941). The instant case would 
seem to settle the doubts as to Ohio law raised by Union Trust Co. v. Hawkins, 121 Ohio St. 
159, 167 N.E. 389 (1929), and not completely settled by Cleveland Trust Co. v. White, 134 
Ohio St. 1, 15 N.E. (2d) 627 (1938). 

® Bear v. Millikin Trust Co., 336 Ill. 366, 168 N.E. 349 (1929); Goodrich v. City Nat'l 
Bank, 270 Mich. 222, 258 N.W. 253 (1935); 1 Bogert, Trusts and Trustees § 104 (1935); 
1 Rest., Trusts § 57 (2), comment (g) (1935). 

* Van Stewart v. Townsend, 176 Wash. 311, 28 P. (2d) 999 (1934); Jones v. Clifton, 101 
U.S. 225 (1880). These cases deal with the rights of creditors of a bankrupt settlor to property 
transferred under revocable agreements. See 4 Bogert, Trusts and Trustees § 994 (1935). 
The view adopted as to the unexercised right of revocation is inconsistent with the equity doc- 
trine that an insolvent donee of a general power will be presumed to appoint in favor of credi- 
tors. Shattuck v. Burrage,-229 Mass. 448, 118 N.E. 889 (1918); 1 Simes, Future Interests 
§§ 263-67 (1936). As to the effect of recent statutes on this inconsistency, see 3 Scott, Trusts 
§ 330.12 (1939). An analogous problem arises with the application of the rule against per- 
petuities to general testamentary powers. Kales, Estates §§ 692-95 (1920). 

*© The flexibility of such trusts and the advertising campaigns of corporate trustees have 
made them popular. Smith, Trust Companies in the United States 65-75 (1928). But the 
federal tax authorities have refused to recognize them until they are made absolute. 1 Paul, 
Federal Estate and Gift Taxation § 7.08 (1942), citing Reinecke v. Northern Trust Co., 
278 U.S. 339 (1929) (revocable inter vivos trust subject to estate tax); 2 Bogert, Trusts and 
Trustees §§ 273, 281; 4 ibid., at 2901 n. 77 (1935). Since tax avoidance is probably the major 
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of appointment, a field of our case law previously rather undeveloped." The Ohio 
court in the instant case followed the usual rule that a remainder to a definite person 
in default of appointment is a vested interest subject to divestment by the exercise 
of the power of appointment.” Since the reserved power of the settlor to appoint 
the ultimate beneficiary was part of his conceded general power to revoke or amend 
the trust agreement," no problem faced the court in regard to the validity of the set- 
tlor’s power of appointment. On the other hand, there were no precedents in Ohio as 
to the validity of the power given to the settlor’s wife.'4 The English authorities are 
agreed that a primary power in a donee may be followed, in default of exercise by the 
first donee, by a secondary power in a second donee.'s In the instant case, since the 
first power was a reserved rather than a donated power, the life tenant was the first 
donee although the second holder. This situation, although not precisely that covered 
by the English rule, is closely analogous, and hence the court in the instant case up- 
held the life tenant’s power to designate the ultimate beneficiary." 

The letter of the settlor’s wife to the trustee adopting her husband’s expressed 
wishes as her own operated as an appointment to Dartmouth College and modified 
the terms of the original gift.*7 The court held that the appointment could not be re- 


objective of the settlors of such trusts, the future of this part of the law may be practically 
determined by the revenue administrator. See 1 Paul, Federal Estate and Gift Taxation 
$9.07 (1942), discussing Morgan v. Com’r, 309 U.S. 78 (1940); 2 Paul, op. cit., at §§ 17.09- 
17.13; James, Family Trusts and Federal Taxes, 9 Univ. Chi. L. Rev. 427 (1942). 

1 “As late as the beginning of the twentieth century .... there was no... . American 
law of powers of appointment. Cases were few Even at the present time (1940) the 
American case authority [on powers] is distinctly thin in quantity—so thin that . . . . there 
are many important matters upon which local decisions are not yet conclusive, and in many 
states practically the entire field remains free for future development. However, the number 
of cases . . . . is rapidly increasing, due largely to . . . . tax advantages [which can be obtained 
by using such trusts with powers].” 3 Rest., Property 1810 (1940). The instant case seems to 
be the first Ohio decision on the validity-of a donee’s power and on successive appointments. 

™ Central Trust Co. v. Watt, 38 N.E. (2d). 185, 191 (Ohio 1941); see 1 Simes, Future Inter- 
ests § 80 (1936). 

3 Note 7 supra. For a comparison of the power to appoint with the power to revoke or 
modify, see 2 Rest., Trusts §§ 330, 331 (1935); 4 Bogert, Trusts and Trustees § 996 (1935). 

™ Note 11 supra. 


's This doctrine was established by Mapleton v. Mapleton, 4 Drew. 515 (Ch. 1859). See 
Farwell, Powers 189 (3d ed. 1916); cf. Ryan v. Daly, 99 N.J. Eq. 585, 134 Atl. 546 (1926), 
aff'd 101 N.J. Eq. 305, 137 Atl. 918 (1927). 

* Central Trust Co. v. Watt, 38 N.E. (2d) 185, 191 (Ohio 1941). 


? The trust agreement was vague in its instructions as to the recipients of the income of 
the fund. The settlor’s letter, which was adopted by his wife, contained details of preference 
in the choosing of the students to receive aid. The appellate court held that Dartmouth was 
made the trustee and the students the beneficiaries. But because funds are to be kept separate 
and only the income used, it does not follow that a charitable trust is created. St. Joseph’s 
Hospital v. Bennett, 281 N.Y. 115, 22 N.E. (2d) 305 (1939). Nor do mere directions as to 
the application of the fund create a trust. 2 Rest., Trusts 1093 (1935); Blackwell, Charitable 
Corporations and the Charitable Trust, 24 Wash. U.L.Q. 1 (1938). The fact that the students 
are the ones to receive the real benefits does not make them beneficiaries; all gifts to charities 
must benefit someone besides the administrators; if they do not, the recipients are not charities. 
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voked unless the right to do so was expressly reserved in the appointing instrument.* 
This rule of irrevocable exercise, known as the doctrine of Hele v. Bond,’® originated 
in England as an expression of the common law hostility to restraints on the alienation 
of land.*® Traditionally it applied even where the instrument creating the power 
specified that it might be exercised more than once. Although the rule now finds its 
principal application in the law of trusts, the policy behind the rule is not equally 
applicable to the intangible wealth which makes up the subject matter of the usual 
trust. Originally the rule operated on the exercise of an inter vivos power to appoint in- 
terests in land and it reflected the desire for security of title, always a strong factor in 
the law of real property. But the appointment of a beneficial interest can be made in- 
formally unless the trust provides otherwise, since it need not be in conformity with 
any recording act or strict requirement of the common law of real property.” In the 
instant case the appointment was to be made by a letter to the trustee.” Moreover, 
no question of justifiable reliance faced the court, since neither Dartmouth nor Berea 
knew of the trust until the plaintiff sought instruction. 

The rule as to the irrevocability of appointments may operate harshly to defeat the 
intent of the settlor and the donee* in many cases. Insofar as it does, it is contrary 
to the traditional trust doctrine of enforcing the intent of the settlor*4 and the con- 
temporary tendency to give effect to the intentions of the authors of most instruments, 
A recent Massachusetts decision noted this conflict and held that the doctrine of 
Hele v. Bond should be strictly limited; the court construed the words “at any time” 
in an instrument creating a power of appointment to mean “from time to time” when 
applied to the exercise of the power.*s A similar result should be reached in cases where 
the settlor has expressed no intention, because powers of appointment are created to 


*8 Central Trust Co. v. Watt, 38 N.E. (2d) 185, 193 (Ohio 1941); Wilmington Trust Co. 
v. Wilmington Trust Co., 21 Del. Ch. 102, 180 Atl. 597 (1935); Farwell, Powers 303 (3d ed. 
1916). This rule applies only to powers to appoint or revoke by deed or other non-testamen- 
tary instrument. Since a will is by nature revocable, any appointment made in it can be re- 
voked by a subsequent will. 3 Rest., Property § 366, comment (a) (1940). 

*9 Prec. Ch. 474 (1717). For cases and authorities see 41 Col. L. Rev. 155, 157 n. 7 (1941). 
Conversely, even if the donor states that a general power is irrevocable, the donee can effec- 
tively reserve the right to revoke. 3 Rest., Property § 366, comment (c) (1940). 

2° 7 Holdsworth, History of English Law 184 (1926). 

1 3 Tiffany, Real Property § 698 (3d ed. 1939); 1 Sugden, Powers *247 (3d Am. ed. 1856). 

* Central Trust Co. v. Watt, 38 N.E. (ad) 185, 186 (Ohio 1941). 


3 In the instant case, the apparent intention of the donee in stating, “I may make some 
changes in the students and persons . . . . [to receive aid],” was to reserve the right to make 
further modifications of the terms of the gift to Dartmouth. But since any modification had 
to be made by re-appointment (the right to modify not having been granted by the settlor) 
it is doubtful whether, under the rule of Hele v. Bond, note 19 supra, she could even have 
altered the provisions of her first appointment to Dartmouth. 


4 2 Scott, Trusts § 164.1 (1939). 


*8 State Street Trust Co. v. Crocker, 306 Mass. 257, 263, 28 N.E. (2d) 5, 8 (1940). The 
court distinguished the rule of Hele v. Bond, note 19 supra, from the case of successive powers 
in successive groups of donees. But in so doing the court really ignored the rule. 41 Col. L. 
Rev. 155 (1941); 20 Boston U.L. Rev. 736 (1940). 





RECENT CASES 503 


give flexibility to the trust and discretion to the donee;** a donee would seldom wish 
his appointment to be irrevocable, even though he might foresee no need for revoca- 
tion. These considerations apply to the instant case and should have created a pre- 
sumption in favor of revocability. 


Interstate Commerce—Restraint of Trade—Dividends from Oil Pipe Line Sub- 
sidiaries Rebates under Elkins Act—{Federal].—On September 30, 1940, the Anti- 
Trust Division of the Department of Justice brought suits in the name of the United 
States under the Elkins Act' against certain shipper-owner oil companies and subsidi- 
ary pipe line companies.? The shipper-owner oil companies were receiving dividends or 
profits from their subsidiary common carrier pipe line companies or from the operation 
of common carrier pipe line departments, which, the complaints alleged, were pro- 
hibited by the Interstate Commerce Act? and the Elkins Act as rebates from the rates 
filed by the common carrier with the ICC.4 The United States asked that the defend- 
ant pipe lines and shippers be enjoined from granting and receiving the alleged rebates 
and that the defendant shippers be required, as provided by Section 1(3) of the Elkins 
Act,5 to pay the United States three times the total amount of rebates found to have 
been illegally paid since January 1, 1939. A consent decree was entered into on De- 
cember 23, 1941, in a new action filed for this purpose by the United States against 
twenty major oil companies and fifty-nine pipe line companies. The decree provided 
that no defendant shipper-owner shall receive in any year from its pipe line subsidiaries 
or departments more than a 7 per cent return on its ownership share of the ICC valua- 
tion of the pipe line properties,“and that earnings over this amount must be retained 
by the subsidiary or department in a special surplus fund to be used only for its opera- 
tions as a common carrier. United States v. Atlantic Refining Co.’ 

The control by a few corporations of interstate pipe lines, by far the cheapest form 


*6 Leach, Powers of Appointment, 24 A.B.A.J. 807 (1938); Powell, Powers of Appointment, 
10 Brooklyn L. Rev. 232 (1941). 


* 32 Stat. 847-48 (1903), amended by 34 Stat. 587-89 (1907), 49 U.S.C.A. §§ 41-43 (1929). 

* United States v. Phillips Petroleum Co. and Phillips Pipe Line Co., Civil Action No. 
182, U.S.D.C. Del. (1940); United States v. Great Lakes Pipe Line Co., Civil Action No. 183, 
U.S.D.C. Del. (1940); United States v. Standard Oil Co. (Indiana), Civil Action No. 201, 
U.S.D.C. N.D. Ind. (1940). 


3 24 Stat. 379, 381 (1887) as amended, 49 U.S.C.A. §§ 2, 6(7) (1929). 

4 The complaint in the Standard Oil suit alleged that the dividends paid by the Stanolind 
Pipe Line Company (crude oil) to the Standard Oil Company (Indiana) between 1931 and 
1939 amounted to 48 per cent of Stanolind’s transportation revenues for the same period; the 
corresponding figures for the Great Lakes Pipe Line Company (gasoline) and the Phillips Pipe 
Line Company (gasoline) were alleged to be 49.5 per cent and 38.1 per cent, respectively. The 
complaints were based on data taken from the annual reports of the pipe lines to the ICC. 


5 34 Stat. 588 (1907), 49 U.S.C.A. § 41(3) (1929). 


‘A pipe line corporation which fails to earn 7 per cent in any year may, however, pay in 
dividends the difference between its earnings and the permitted 7 per cent for that year within 
the next three years, in addition to the 7 per cent payments allowed for those years. 


7 Civil Action No. 14060, D.C. D.C. (1941) (unreported). 
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of overland oil and gasoline transportation,’ has long been an important source of 
monopoly in the petroleum industry.* By the Hepburn Act of 1906** and subsequent 
judicial interpretation," all interstate pipe lines which were not strictly plant facilities 
were made common carriers subject to the Interstate Commerce Act and such supple- 
mentary legislation as the Elkins Act. Prior to the Hepburn Act many pipe lines re- 
fused to carry oil unless it was sold to the pipe line owners." Although this device is 
not available to common carriers," a similar monopolistic result is reached by setting 
minimum tenders (the minimum amount accepted in a single shipment) too large for a 
refinery without large storage capacity,4 and, more important, by charging relatively 
high transportation rates." The shipper-owner pays or credits to its pipe line subsidi- 
ary or department the same rates for transportation of its oil as does the independent 
shipper. But the payment back to the shipper-owner of the dividends or profits de- 
rived from the shipment of its own oil in effect reduces the shipper-owner’s cost of 
transportation to the cost to the common carrier, however high the published rates; 


* Transportation of crude oil by rail costs approximately 8.3 mills per ton-mile, by pipe line 
approximately 3.2 mills per ton-mile. Shipment by tanker, however, is still cheaper, being ap- 
proximately 1.25 mills per ton-mile. Cook, Control of the Petroleum Industry by Major Oil 
Companies, TNEC Monograph No. 39, at 19 (1941). Gasoline transportation costs are about 
the same. Ibid., at 37. 

* See The Pipe Line Cases, 234 U.S. 548, 558 (1914). 

%° 34 Stat. 584 (1907), 49 U.S.C.A. § 1(1)(b) (1929). 


*t The Pipe Line Cases, 234 U.S. 548 (1914); Valvoline Oil Co. v. United States, 308 U.S, 
141 (1939). These cases hold that a pipe line transporting only its own oil for its own use is 
subject to the act if the oil is purchased from other sources and does not come from its own 
wells. See 2 Sharfman, The Interstate Commerce Commission 96-105 (1931). 

2 The Pipe Line Cases, 234 U.S. 548, 559 (1914). The transportation rates of those pipe 
lines which accepted shipments of other refineries before 1906 were generally the same as the 
railroad tank car rates. Reduced Pipe Line Rates and Gathering Charges, 243 I.C.C. 115, 124 
(1940). 

*3 Certain pipe lines, however, still claim that they are not common carriers. Valvoline Oil 
Co. v. United States, 308 U.S. 141 (1939). The complaint in United States v. American Pe- 
troleum Institute, Civil Action No. 8524, D.C. D.C., filed Sept. 30, 1940, asked that the major 
oil companies be enjoined from operating common carrier pipe lines as private carriers. 

14 Many pipe lines have set minimum tenders as high as 100,000 barrels. Reduced Pipe Line 
Rates and Gathering Charges, 243 I.C.C. 115, 134 (1940). In Brundred Bros. v. Prairie Pipe 
Line Co., 68 I.C.C. 458 (1922), the ICC found that requirement of a tender in excess of 10,000 
barrels was unreasonable; this figure is taken as a general basis in Reduced Pipe Line Rates 
and Gathering Charges, 243 I.C.C. 115, 136 (1940). In addition to minimum tenders, some 
gasoline pipe lines have exceedingly restrictive specifications as to the gasoline which may be 
shipped; the Sun Oil Company practically restricts shipments to gasoline equivalent to “New 
Blue Sunoco,” thus excluding lower grade gasoline, which is the sole product of many inde- 
pendent refineries. Cook, op. cit. supra note 8, at 30. : 

*s Since the Hepburn Act crude oil pipe line rates have been reduced to some extent, per- 
haps more because of competition from tankers than because of ICC action. Reduced Pipe 
Line Rates and Gathering Charges, 243 I.C.C. 115, 124 (1940). Corporate income taxes, 
especially since 1933, have also forced pipe line subsidiary corporations to lower their rates 
somewhat. Ibid., at 127, 139; Hamilton and Associates, Prices and Price Policies 152 (1938). 
Gasoline pipe line rates, however, are still only slightly lower than rail rates. Prewitt, The 
Operation and Regulation of Crude Oil and Gasoline Pipe, Lines, 56 Q. J. of Econ. 177, 19° 
(1942). 
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this represents a competitive advantage to the shipper-owner over the independent 
shipper. The shipper-owner gains a further competitive advantage from its receipt of 
dividends or profits derived from the shipment of independent oil."* 

The United States contended in its original suits that the payment of these divi- 
dends to the shipper-owner amounts to a rebate under the Elkins Act, since it was, in 
effect, a deduction from the published rates. This contention is supported by the prin- 
ciple of equality among shippers under the Interstate Commerce Act," as illustrated by 
the case of New York, New Haven & Hartford R. Co. v. ICC.* Moreover, many dicta 
indicate that the Elkins Act, which was enacted in 1903 to make more effective the 
anti-rebate provisions of the Interstate Commerce Act,'® was intended to reach all de- 
vices by which property may be transported for less than the published rate,** and 
that results, not intentions, determine whether the commerce acts have been violated.” 


6 The complaint in the Phillips case alleged that, if dividends are set off against payments 
for transportation of gasoline from Borger, Tex., to Kansas City, Kan., a shipper-owner has 
an advantage of 1.4 cents a gallon over an independent shipper paying the same published 
rates. This is approximately 25 per cent of the value of the gasoline at the refinery. 

Although pipe lines are legally common carriers they are operated by the major oil com- 
panies to a very large extent as plant facilities; relatively little oil of independent shippers is 
carried. Reduced Pipe Line Rates and Gathering Charges, 243 I.C.C. 115, 121, 138 (1940). 
Consequently, while major oil companies have been able to establish refineries close to the 
market for gasoline in metropolitan and other populous areas, small independent refineries, un- 
able to build their own trunk pipe line systems, have been forced to remain close to their 
sources of supply in the oil fields, with the attendant hazard of exhaustion of the field and the 
expense of shipping gasoline to market by gasoline pipe lines owned by the majors or by even 
more expensive forms of transportation. Hamilton and Associates, op. cit. supra note 15, at 
147, 151. 

*T 3-B Sharfman, The Interstate Commerce Commission 359 et seq. (1936). 


*8 200 U.S. 361, 391 (1906). In this case the New Haven and the Chesapeake & Ohio rail- 
roads were enjoined under the Elkins Act from performing a contract whereby the C. & O. 
sold West Virginia coal for delivery to the New Haven in Connecticut for less than the sum of 
the cost of the coal to the C. & O. and the published rate for transportation to Connecticut. 
The Court refused to attribute the deficit to the C. & O. as a dealer, looking to the real result 
of the transaction. For an able analysis of this case from the point of view of the United States 
in the instant case, see Black, Oil Pipe Line Divorcement by Litigation and Legislation, 25 
Cornell L. Q. 510, 514-19 (1940). It should be noted, however, that the Court in the New 
Haven case did not assert that the mere receipt of profits on the transportation of its own coal 
at the published rate was illegal; what was held unlawful was an actual sale at a price lower 
than would cover transportation charges. New York, New Haven & Hartford R. Co. v. ICC, 
200 U.S. 361, 398 (1906). But this is the type of unfair competition which is made possible for a 
shipper-owner by the receipt of profits on its own shipments. In addition see note 47 infra. 

*? Aitchison, The Evolution of the Interstate Commerce Act, 5 Geo. Wash. L. Rev. 289, 
324 (1937). The object of the act was to maintain the revenue of railroads against general re- 
bating. Ripley, Railroads: Rates and Regulations 492-93 (1916). But it has been continuous- 
ly used to further the purposes of the Interstate Commerce Act in attacking discriminations. 
New York, New Haven & Hartford R. Co. v. ICC, 200 U.S. 361 (1906); notes 20 and 21 infra. 

*° Armour Packing Co. v. United States, 209 U.S. 56, 72 (1908); New York, New Haven & 
Hartford R. Co. v. ICC, 200 U.S. 361, 391 (1906); United States v. Union Stockyard & Transit 
Co., 226 U.S. 286, 309 (1912); United States v. Koenig Coal Co., 270 U.S. 512, 519 (1926); 
see Black, op. cit. supra note 18, at 519-23. 

* Union Pacific R. Co. v. United States, 313 U.S. 450, 462 (1941). 
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The Interstate Commerce Act and the Elkins Act, however, do not seek to equalize 
all advantages one shipper may have over another;* even if a rebate is defined as any 
payment back to the shipper, it must be an “illegal rebate” to come within the prohibi- 
tions of the acts.*3 Section 15(13) of the Interstate Commerce Act*4 implies that an 
allowance shall be paid for services or facilities furnished by the shipper in connection 
with transportation by the common carrier, provided only that the allowance is 
reasonable.*s The normal arrangement under this section has been the payment to the 
shipper of a fixed allowance for individual facilities and services. It might be argued 
in the instant case, however, that the reasonable allowance to the shipper-owner of the 
common carrier is profits, the return usual to ownership and development, since the 
profits are derived from rates under the supervision of the ICC. The strategic im- 
portance of these profits as monopolistic devices, however, should lead to a particularly 
close scrutiny of rates with regard to the return they yield to ownership. The ICC in 
setting rates usually takes into account factors other than the return to ownership;”” 
this is likely to lead to returns excessive in the light of the problem of discrimination be- 
tween shipper-owners and independents. The large profits made by many pipe line 
companies* further indicate that the ICC has not in the past exercised a close super- 
vision with regard to this problem.*® Thus it seems desirable that limits should be set 


2 See ICC v. Diffenbaugh, 222 U.S. 42, 46 (1911). For example, a railroad is not required to 
equalize transportation costs for competitors who are at different distances from the market; 
quite the contrary is true. See Ellis v. ICC, 237 U.S. 434, 445 (1915). But in the Assigned Car 
Cases, 274 U.S. 564, 583-84 (1927), the Court said that the ICC in limiting the use by coal 
companies of their own private cars in times of car shortage was not attempting to equalize 
fortunes; see Mr. Justice McReynolds’ dissent, ibid., at 584; cf. The Pipe Line Cases, 234 
U.S. 548 (1914). 

23 See United States v. Koenig Coal Co., 270 U.S. 512, 518 (1926). 

24 34 Stat. 590 (1907) as amended, 49 U.S.C.A. § 15(13) (Supp. 1941). 

*s ICC v. Diffenbaugh, 222 U.S. 42 (1911); United States v. Baltimore & Ohio R. Co., 231 
U.S. 274 (1913). The section itself does not in terms require that an allowance be paid; it 
merely limits the allowance to what is just and reasonable. 

*6 Such allowances have been made to shippers for elevation services, ICC v. Diffenbaugh, 
222 U.S. 42 (1911); for supplying terminal facilities and lighterage, United States v. Baltimore 
& Ohio R. Co., 231 U.S. 274 (1913); for trackage and lateral hauling, Mitchell Coal & Coke Co. 
v. Pennsylvania R. Co., 230 U.S. 247 (1913); for supplying tank cars, General American Tank 
Car Corp. v. El Dorado Terminal Co., 308 U.S. 422 (1940). 

*7 Such factors include uniformity of rates among competing carriers, volume of traffic, 
competition of other forms of transportation, interests of localities served, effect of rates on 
other carriers under the commission’s supervision, and interests of stockholders of the common 
carrier who are not shipper-owners. But see Reduced Pipe Line Rates and Gathering Charges, 
243 L.C.C. 115, 144, 145 (1940), discussed page 508 infra. 

*8 The 1935 earnings of thirty-five crude oil pipe line companies investigated by the ICC 
ranged from a deficit of 0.60 per cent to earnings of 46.86 per cent upon the ICC valuations of 
their properties. Nine pipe lines earned over 20 per cent and twenty-one earned over 8 per 
cent. Reduced Pipe Line Rates and Gathering Charges, 243 I.C.C. 115, 142 (1940). 

*° Prior to the ICC investigation, Reduced Pipe Line Rates and Gathering Charges, 243 
I.C.C. 115 (1940), only two cases involving pipe lines had come before the commission in 
addition to The Pipe Line Cases, 234 U.S. 548 (1914). These were Crude Petroleum Oil from 
Kansas and Oklahoma to Lacy Station, Pa., 59 I.C.C. 483 (1920), and Brundred Bros. v. 
Prairie Pipe Line Co., 68 1.C.C. 458 (1922). Not until 1934 was a valuation of pipe line proper- 
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directly on the payment of profits by a common carrier to a shipper-owner.’° The con- 
sent decree in the instant case, by limiting the receipts of the shipper-owner to 7 per 
cent, solves the problem in these terms. 

When courts have been confronted with this problem of setting a reasonable return 
under Section 15(13), as distinguished from the problem of determining whether the 
shipper is entitled to any return, they have taken the view that a rate-making func- 
tion of the ICC is involved.** The desirability of uniform decisions in such questions, 
and the much greater experience and facilities of the ICC in dealing with such prob- 
lems, led to the development of the doctrine of the primary jurisdiction of the ICC.3 
In the absence of a finding by the commission, the courts have held that they have no 
jurisdiction,‘ or have suspended action until the conclusion of an appropriate adminis- 


ties undertaken. See 2 Sharfman, The Interstate Commerce Commission 96-105 (1931); 
Prewitt, op. cit. supra note 15, at 203-6. 

3° Compare the recapture clause of the Transportation Act of 1920, applicable only to rail- 
roads. 41 Stat. 489 (1921), 49 U.S.C.A. § 15a(5), (6) (1929). This clause was repealed in 1933, 
48 Stat. 220 (1934), 49 U.S.C.A. § rs5b (Supp. 1941), because of its unworkability in the com- 
plex railroad situation. See 3-B Sharfman, The Interstate Commerce Commission 221-55 
(1936). 

# Pennsylvania R. Co. v. Internat’! Coal Mining Co., 230 U.S. 184 (1913). 

# General American Tank Car Corp. v. El Dorado Terminal Co., 308 U.S. 422 (1940); 
Mitchell Coal Co. v. Pennsylvania R. Co., 230 U.S. 247 (1913). 


33 Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426 (1907) (no common law 
action for unreasonable rates where rates not found unreasonable by ICC); Baltimore & Ohio 
R. Co. v. United States ex rel. Pitcairn Coal Co., 215 U.S. 481 (1910) (discrimination in car 
distribution); United States v. Pacific & Arctic R. & Navigation Co., 228 U.S. 87 (1913) (re- 
striction of through rates and joint rates to particular carrier); Texas & Pacific R. Co. v. 
American Tie & Timber Co., Ltd., 234 U.S. 138 (1914) (whether crossties were included in 
tariff); cases cited note 32 supra (allowances for services by shippers); cf. Great Northern R. 
Co. v. Merchants Elevator Co., 259 U.S. 285 (1922) (construction of carrier tariff, where no 
question of fact or discretion is involved, requires no preliminary resort to commission); see 
Rochester Tel. Corp. v. United States, 307 U.S. 125, 139 (1939); 2 Sharfman, The Interstate 
Commerce Commission 393-406 (1931). A distinction can be made between private suits and 
suits by the United States, but the possibility of divergence among courts on questions of fact 
and discretion would seem to make the principle equally applicable. United States v. Pacific & 
Arctic R. & Navigation Co., 228 U.S. 87 (1913). On the question of the constancy of the 
policy of the prosecuting agency, see Arnold, The Folklore of Capitalism 207-29 (1937) 
(anti-trust laws). 

The principle of the primary jurisdiction of the ICC has been extended to suits for triple 
damages under the Sherman Act where there are no circumstances creating a wrong irremedi- 
able under the commerce acts. Terminal Warehouse Co. v. Pennsylvania R. Co., 297 U.S. soo 
(1936), noted in 46 Yale L. J. 156 (1936); cf. Keogh v. Chicago & Northwestern R. Co., 260 
US. 156 (1922), noted in 36 Harv. L. Rev. 456 (1923) (private shipper cannot recover under 
Sherman Act where railroad rates are subject of complaint); U.S. Navigation Co., Inc. v. 
Cunard Steamship Co., Ltd., 284 U.S. 474 (1932) (Shipping Act supersedes Clayton Act). 
Whether the principle extends to suits by the United States under the Sherman Act is dubious. 


oo States v. Pacific & Arctic R. & Navigation Co., 228 U.S. 87 (1913) (prosecution al- 
). 


“St. Louis, Brownsville & Mexico R. Co. v. Brownsville Navigation District, 304 U.S. 
295 (1938); United States v. Pacific & Arctic R. & Navigation Co., 228 U.S. 87 (1913). 
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trative proceeding.*s The long-continued acquiescence of the commission in the pay- 
ment of dividends or profits to shipper-owners by common carrier pipe lines making 
large profits** would make a court very reluctant to disturb the situation without 
affirmative action by the commission.3” 

It is interesting to note that the ICC has recently entered an order to show cause 
why rates of each crude oil pipe line company should not be reduced to a point where it 
would earn not more than 8 per cent of the value of its pipe line properties.** Though 
this proposal of the commission differs in approach from the suits and the consent 
decree in the instant case, since it operates on receipts of the common carrier rather 
than on payments by the common carrier to the shipper, it is aimed at the same ob- 
jective.* Disregarding uniformity of rates among pipe lines between the same points: 
the commission’s proposal makes the return to ownership of each pipe line the exclu- 
sive basis of rates.* 

Union of financial interest between a shipper and a common carrier, or the merging 
of the two functions, has been recognized as highly productive of discriminations against 
other shippers, often leading to monopoly. In the case of the railroads this led to the 
inclusion of the commodities clause* in the Hepburn Act of 1906, forbidding railroads 
to transport commodities owned by them. As the clause was first drafted, it applied to 


35 Cases cited note 32 supra. 


36 The ICC has not attempted to set a reasonable return under § 15(13), as it may of its 
own motion, nor has it readjusted pipe line rates, even though the basic facts on which the 
complaints in the instant case were based were before the ICC in the annual reports of the 
pipe lines. Note 4 supra. Although the ICC undertook an investigation of crude oil pipe lines 
in 1934, no final order has been entered. Reduced Rates and Gathering Charges, 243 I.C.C. 115 
(1940). 


31 The acquiescence of the ICC might even be held to be evidence that the shipper-owners 
did not knowingly take rebates. Lehigh Coal & Navigation Co. v. United States, 250 U.S. 556 
(1919). It is difficult to reconcile this case with Armour Packing Co. v. United States, 209 
U.S. 56 (1908), and other cases cited notes 20 and 21 supra; the Lehigh Coal case has never 
since been cited. But the acquiescence of the ICC and the novelty of the theory of the Anti- 
Trust Division might incline the Court to construe the statute against the United States. Cf. 
United States v. Cooper Corp., 312 U.S. 600, 613-14 (1941) (alluding to novelty of construction 
of Sherman Act). 

38 Reduced Pipe Line Rates and Gathering Charges, 243 I.C.C. 115 (1940); see note 28 
supra. Minimum tenders were also to be lowered to a maximum of 10,000 barrels. The con- 


sent decree does not deal with minimum tenders, which are a significant restriction on inde- 
pendent shipments. 


39 Conversely, the consent decree makes it desirable for pipe lines to reduce rates on the basis 
of earnings in order to avoid the accumulation of an idle fund. 

4° This is the point of difference between the majority opinion and Commissioner Mahaffie’s 
dissent. Note 27 supra. See Prewitt, op. cit. supra note 15, at 206-11. 

4 New York, New Haven & Hartford R. Co. v. ICC, 200 U.S. 361 (1906); United States v. 
Reading Co., 253 U.S. 26 (1920); Red Rock Fuel Co. v. Baltimore & Ohio R. Co., 11 Inters. 
Com. Rep. 438, 449 (1905); Att’y Gen’l v. Great Northern R. Co., 1 Drew. & Sm. 154, 29 
L.J. (c#.) 794 (1860); 1 Sharfman, The Interstate Commerce Commission 42 (1931). 


4 34 Stat. 585 (1907), 49 U.S.C.A. § 1(8) (1929). 
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all common carriers;* but as it was finally passed it was limited in scope to the rail- 
roads, thereby excluding pipe lines from its operation. If the clause were extended to 
pipe lines, as has frequently been proposed,“ and effectively implemented and inter- 
preted,*5 a severance of pipe lines and oil companies would be achieved for all practical 
purposes.4* The adoption of the theory of the Anti-Trust Division in the original suits 
in the instant case, which would lead to the imposition of severe penalties on shipper- 
owners taking any profits from operation of their pipe lines, would achieve much the 
same result by rendering it profitless for a shipper of oil to own pipe lines.47 On the 
other hand, the result of severance might be directly reached by a prosecution under 
the Sherman Act,** such as that now pending against the major oil companies in United 
States v. American Petroleum Institute. The consent decree in the instant case was 


4; Beard, Regulation of Pipe Lines as Common Carriers 114 (1941); Ripley, op. cit. supra 
note 19, at 514. 


# Beard, op. cit. supra note 43, at 114-16; Black, op. cit. supra note 18, at 533. 


«* The commodities clause as interpreted is peculiarly full of loopholes suited to the oil 
industry. In United States v. Delaware & Hudson Co., 213 U.S. 366 (1909), it was held that 
commodities produced by the carrier must be owned by the carrier at the time of transporta- 
tion to come within the clause, and that commodities owned by a “bona fide” separate, though 
affiliated, corporation may be carried. If in the course of dealing “the distinction is obliter- 
ated” between carrier and shipper corporations, the clause applies. United States v. Delaware, 
Lackawanna & Western R. Co., 238 U.S. 516 (1915). But 100 per cent stock ownership by the 
parent corporation is not in itself a sufficient showing of dominance to identify carrier and 
shipper. United States v. Elgin, Joliet & Eastern R. Co., 298 U.S. 492 (1936); see Kibler, The 
Commodities’ Clause 98-150 (1916); Black, op. cit. supra note 18 at 532-36. It would be im- 
possible to show that the Great Lakes Pipe Line Company, co-operatively owned by eight 
major oil companies, was “identified” with any one of its owner corporations. 

# Arguments against the wisdom of this result are advanced in Beard, op. cit. supra note 
43, at 120-26. National defense needs may also make it unwise to risk a period of transition 
in a vital industry. Note 49 infra. 

“The enactment of the commodities clause, however, indicates that Congress, at least, 
thought that the Elkins Act alone could not bring about this result, even though the New 
Haven case, discussed in note 18 supra, had previously been decided. If the Elkins Act could 
accomplish severance, such suits as United States v. Delaware & Hudson R. Co., 213 U.S. 366 
(1909), note 45 supra, failed because the United States relied on the commodities clause rather 
than the Elkins Act. This consideration applies equally to pipe lines, and Congress was per- 
suaded in enacting the Hepburn Act of 1906 that it was not desirable in their case to force 
severance by means of the commodities clause. Yet it was this very act which brought pipe 
lines under ICC regulation. 


“In United States v. Reading Co., 253 U.S. 26 (1920), the union of a railroad and a coal 
company under a dominant holding company was held illegal under both the commodities 
clause and the Sherman Act. Cf. United States v. Lehigh Valley R. Co., 254 U.S. 255 (1920); 
see Black, op. cit. supra note 18, at 523-32. 


* Civil Action No. 8524, D.C. D.C., filed Sept. 30, 1940. The Anti-Trust Division planned 
to ask for severance in that action. N.Y. Times, p. 27, col. 5 (July 30, 1940). Filing of the suit 
was delayed, however, pending investigation of its effects by the National Defense Advisory 
Commission. N.Y. Times, p. 15, col. 2 (Aug. 1, 1940). The complaint actually filed asked, as 
far as pipe lines were concerned, merely that they fulfil their obligations as common carriers. 
Note 13 supra: 
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entered into expressly without prejudice to any rights in the American Petroleum In. 
stitute case.5° 


Labor Law—Specific Performance of Collective Bargaining Contract with Union 
Whose Majority Status Is Uncertain—{California]|—Two AFL locals, the plaintiff 
paperworkers’ union and a local of the pressmen’s union, were engaged in a dispute as 
to which should be recognized as the exclusive bargaining agent for the employees of 
the defendant paper box manufacturer. The two locals agreed to a privately conducted 
election, which the plaintiff union won by a small majority. The plaintiff union and 
the defendant then entered into a closed-shop contract. Several months later the 
plaintiff union demanded that the defendant discharge those employees who were 
not members of the plaintiff union, while the pressmen’s union threatened to strike 
if it did. Another election was held and the plaintiff union, winning again by the 
same majority, once more demanded that the defendant discharge members of the 
pressmen’s union. The pressmen’s union insisted that the second election had been 
fraudulent, claiming for itself the actual majority and repeating its threat to strike. 
The defendant thereupon refused to negotiate further with either union until the juris- 
dictional dispute had been settled between the two locals. The plaintiff union sought a 
decree for specific performance of the contract. The defendant contended not only 
that the contract was based upon the misapprehension that the contracting union had 
a majority, but also that specific performance might subject him to charges of unfair 
labor practice by the NLRB. Held, the principal consideration moving from a labor 
union to an employer in a collective bargaining agreement is the promise of “indus- 
trial peace.” Upon the plaintiff union’s failure to keep its promise of “industrial 
peace,” the consideration failed. The parent body of both unions, the AFL, not 


the courts, should decide which is the appropriate bargaining agent. Petition dismissed. 
Barnes v. Angelus Paper Box Co. 
Many courts now grant specific performance of collective labor agreements,’ and 


5° It is not to be expected that a lowering of pipe line rates as a result of the consent decree 
will have any immediate effect on the price of gasoline; the payment of rates and the receipt of 
profits being mere intercompany bookkeeping, the same profits will be shown on another phase 
of the operations of the integrated corporate system. In the past, profits on pipe lines have 
covered losses in other departments, especially marketing. Prewitt, op. cit. supra note 15, at 
199-201. The effects of the consent decree are to be found not in any change in the costs of 
the major oil companies, but in a readjustment of the competitive situation. 

* 9 Lab. Rel. Rep. 386 (Calif. Super. Ct. 1941). 

* See the cases and articles collected in Witmer, Collective Labor Agreements in the Courts, 
48 Yale L.J. 195 (1938). A reading of these cases gives a remarkable cross section of the social 
awareness of American courts. Thus we have, on the one hand, the eloquent and realistic 
dictum, “An agreement upon wages and working conditions between the managers of an indus- 
try and its employees, whether made in an atmosphere of peace or under the stress of a strike 
or lockout resembles in many ways a treaty. Asa safeguard of social peace it ought to be con- 
strued not narrowly and technically but broadly and so as to accomplish its evident aims and 
ought on both sides to be kept faithfully and without subterfuge.” Yazoo & Mississippi 
Valley R. Co. v. Webb, 64 F. (2d) 902, 903 (C.C.A. sth 1933). On the other hand, we find such 
statements as, “The breach of a contract to employ only members of a certain union will not 
be enjoined. 32 Corpus Juris 199.” Bakery and Confectionery Workers’ Internat’! Union v. 
Clifton Bakery Corp., 3 C.C.H. Lab. Cas. ¥ 60,066 (N.J. Ch. 1940). 
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the question of consideration has not, as a rule, caused them much trouble. Courts 
have been able to find consideration in the implied promise of the union to furnish a 
supply of labor to the best of its ability and to refrain from striking during the life of 
the agreement.? Other courts have enforced these agreements without mentioning the 
matter of consideration, probably because they believe that these agreements are so 
desirable socially that it is well to enforce them.‘ The present court’s holding that the 
consideration is so broad a thing as “industrial peace” is unprecedented. It implies 
that the union undertakes not only that it will remain at peace with the employer for a 
stated term, but also that no other union will attempt to interfere with the employer’s 
peace. Such a holding saddles the union with a responsibility which it could never ful- 
fil and which the law could not in any case aid in enforcing.s It would thus seem to 
render all collective labor agreements unenforceable, since the consideration in each is 
illusory.® 

Likewise, the “remand” of this case to the AFL for determination does not seem par- 
ticularly helpful. Experience has shown that the organization and powers of the AFL 
are not such as to bring these disputes to a final determination.’ 

The defendant’s contention in the principal case, that specific enforcement of the 
contract might make him guilty of an unfair labor practice, makes it of interest to de- 
termine just what the employer’s position is in this respect under the Wagner Act. 
The act requires him to bargain with the majority union as the exclusive representative 
of his employees, and if he signs a closed-shop contract with the majority union, he 
can discharge the members of the minority group.? Thus, it would seem that the em- 
ployer has to determine at his peril whether a particular union which claims a majority 


3 Harper v. Local Union No. 520, 48 S.W. (2d) 1033 (Tex. Civ. App. 1932); 1 Teller, Labor 
Disputes and Collective Bargaining § 160 (1940). Contra: Wilson v. Airline Coal Co., 215 
lowa 855, 246 N.W. 753 (1933). 


4 Weber v. Nasser, 286 Pac. 1074 (Cal. App. 1930), rev’d on ground that question had be- 
come moot 210 Cal. 607, 292 Pac. 637 (1930); 1 Teller, op. cit. supra note 3, at § 160. Also 
indicative of this tendency is the failure of two books on drafting collective labor agreements 
to treat the problem of consideration as being of particular significance. Lieberman, The Col- 
lective Labor Agreement 22-24, 75 (1939); Bureau of National Affairs, Collective Bargaining 
Contracts 444 (1941), reviewed by Despres, 9 Univ. Chi. L. Rev. 559 (1942). 

5 The court which decided the principal case has refused to grant an employer an injunction 
against a minority union’s picketing after the conclusion of a collective labor agreement with 
the majority union on the ground that such picketing is protected by the constitutional 
guarantee of free speech. Los Angeles County Fair Ass’n v. Pomona Valley Central Labor 
Council, 4 C.C.H. Lab. Cas. § 60,626 (Calif. Super. Ct. 1941). 

* Under the traditional doctrine of illusory contracts, courts refuse to enforce a promise to 
purchase plaintiff’s output when plaintiff has no means whatsoever to produce an “output” 
ofanything. Nassau Supply Co. v. Ice Service Co., 252 N.Y. 277, 169 N.E. 383 (1929). In the 
principal case, the court implied a promise on the part of plaintiff union to produce an output 
of “industrial peace,” a commodity which it could never supply, and then refused to enforce 
the contract on the ground that the union had broken its implied promise. 

? Jaffe, Inter-Union Disputes in Search of a Forum, 49 Yale L.J. 424, 429-43 (1940). 

* National Labor Relations Act § 9(a), 49 Stat. 453 (1936), 29 U.S.C.A. § 159(a) (Supp. 
1941). 


* National Labor Relations Act § 8(3), 49 Stat. 452 (1936), 29 U.S.C.A. § 158(3) (Supp. 
1941). 
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has one in fact. If he refuses to recognize its majority status, he is guilty of an unfair 
labor practice for refusing to bargain in case the union actually has a majority. If he 
recognizes it as having a majority, signs a closed-shop agreement with it, and discharges 
members of the other union, he is guilty of an unfair labor practice in case the con- 
tracting union does not in fact have a majority. The employer is thus, in effect, forced 
to resort to the NLRB whenever two unions present conflicting claims as to representa- 
tion, thereby making the board rule’* permitting employer access to it mandatory." 
The act notwithstanding, the board has not imposed so strict a liability on the em- 
ployer. It has held repeatedly that where the employer is honestly in doubt as to the 
majority status of a union, he is not guilty of an unfair labor practice in refusing to 
recognize the union as exclusive bargaining agent yntil its majority status has been 
determined by the board. 

A careful reading of the National Labor Relations Act also raises the question of 
whether an employer may lawfully refuse to deal with a union as representative of its 
members, regardless of the justification for his refusal to recognize its exclusive bar- 
gaining position. If he may not, the defendant in the instant case would have been 
guilty of an unfair labor practice by flatly refusing to negotiate with either union until 
their conflicting claims had been determined. If such an interpretation were correct, 
the employer’s choices would be 1) continuing to deal with both unions until the 
majority had been determined, 2) seeking the intervention of the board, or 3) hazard- 
ing a guess as to whether the contracting union did in fact have a majority. Since the 
board has never held the employer to this degree of responsibility,*3 however, the 
defendant’s conduct with respect to the unions in the instant case was probably proper. 


© Code of Fed. Reg. tit. 29, § 203.1 (Supp. 1939). 


1 The board does not, however, permit employer access where only one union presents a 
claim to exclusive bargaining status. Code of Fed. Reg. tit. 29, § 203.3 (Supp. 1939). In sucha 
case the employer would seem to be in an inextricable difficulty. 


12 The board appears to have been extremely solicitous in regard to the position of the 
employer in these circumstances. In West Virginia Pulp and Paper Co., 3 N.L.R.B. 675 (1937), 
where there were two unions with overlapping claims of membership and the employer refused 
to bargain exclusively with either one until there was a certification, the board simply ordered 
the certification and made no findings as to unfair labor practices. The board has also refused 
to sustain charges of refusal to bargain where the union could not prove a majority. M. Lowen- 
stein & Sons, Inc., 6 N.L.R.B. 216 (1938) (two disputing unions refused to put membership 
cards into evidence); Swift & Co., 10 N.L.R.B. 991 (1939) (doubt as to genuineness of signa- 
tures on some of the cards). And in West Kentucky Coal Co., 10 N.L.R.B. 88 (1938), the 
union would not put its membership lists into evidence for fear of reprisal against its members 
on the part of the employer. The board felt that the union’s action might well be justified 
under the circumstances, but decided that since they were unable to find that there was a 
majority, they could not sustain the charge of refusal to bargain. The board seems to have 
gone farthest in its desire to protect the employer under these circumstances in McKell Coal & 
Coke Co., 4 N.L.R.B. 508 (1937). There, a union asked an employer to bargain collectively 
three different times. The employer refused to do so, saying that he did not think that it 
represented a majority of the men. The board did not sustain the charge of refusal to bar- 
gain and simply ordered an election, saying that they interpreted the employer’s conduct as 
expressing uncertainty regarding the status of the union. 

*3 In Mooresville Cotton Mills, 2 N.L.R.B. 952 (1937), the board held that it was not an 
unfair labor practice to refuse to discuss grievances with employee representatives when such 
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Under these circumstances should specific performance have been granted in the 
instant case? It is submitted that had the court done so it would have been usurping 
the board’s function of determining whether the contracting union had a majority." 
The proper solution for the petitioning union would have been to resort to the board for 
the purpose of determining its majority status, which if established would have re- 
moved the basis for the employer’s refusal to bargain and would have permitted the 
employer to discharge the minority members. If the union had then sought relief in 
the courts, specific performance would have been properly granted. A more difficult 
question would be presented to the court if the board found that the contracting union 
did not have a majority. Had this situation existed at the time the contract was signed, 
there would have been no difficulty in abrogating the contract on the ground of mistake 
of fact and ordering the employer to deal with the other union. Assuming, however, 
that the contracting union had had a majority but that there had been a change of 
affiliation subsequent to the signing of the contract, what would the court do? Should 
the contract be enforced regardless of the change of affiliation,’s and if so would the 
employer be guilty of an unfair labor practice in fulfilling a contract with a union he 
knows to be a minority by discharging members of the majority union? Or should 
changes in affiliation during the life of the agreement be regarded as abrogating the 
contract?*® Or, as has also been suggested, should the contract remain in effect with 
the new majority union “substituted” for the original contracting union?*’ It is widely 
recognized that there must be some stability in labor relations (the type of “industrial 
peace” mentioned by the court in the instant case may be indicative of the trend) ; but 
this should not be permitted to outweigh the desirability of democratic representation 


representatives did not represent a majority of the employees. And in Wisconsin Tel. Co., 
12 N.L.R.B. 375, 393 (1939), an employer refused, as in the principal case, to negotiate 
with either of two labor organizations until the appropriate unit should be determined. The 
board found that a question of representation existed but did not make a finding of unfair 
labor practice on the part of the employer. 

4 Such an attempt on the part of the court would probably have had no effect on the board’s 
conduct. The board has disregarded a state court order specifically enforcing a closed-shop 
contract and has ordered an election where it appeared that there had been a presentation to 
the employer of a formal claim of a majority by the rival union. Nat’] Electric Products Corp., 
3 N.L.R.B. 475 (1937), noted in 47 Yale L.J. 799 (1938). 


8 The board has tried to prevent this from happening, but has met with disfavor on the 
part of the court. NLRB v. Electric Vacuum Cleaner Co., Inc., 120 F. (2d) 611 (C.C.A. 6th 
1941), rev’d on other grounds 10 U.S.L. Week 4297 (1942). 

*6 Where the contract has more than a reasonable time to run, the board has tried to follow 
the policy of abrogation. The reaction to this policy on the part of the courts has been mixed, 
with the majority of decisions probably refusing to apply anything but standard contract 
concepts and holding the contracts valid in these circumstances. Change of Bargaining Repre- 
sentative during the Life of a Collective Agreement under the Wagner Act, 51 Yale L.J. 465, 
475 (1942). 

17 This policy has been followed in certain cases by the board, but it, likewise, has foundered 
in the courts. Ibid., at 474. However, even Mr. Edwin S. Smith, the board member most in. 
favor of the policy of substitution, was not satisfied that the closed-shop provision in a contract 
with the superseded union was “intended” to benefit the successor union. Pacific Greyhound 
Lines, 22 N.L.R.B. 111, 145 (1940). 
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which the spirit of the Wagner Act demands."* Either abrogation or substitution is 
preferable to the strict enforcement of contracts where there has been a change of affili- 
ation. 


Oil and Gas—Applicability of Rule against Perpetuities to Grant of Oil and Gas— 
[Federal].—In 1905 the defendants’ predecessor in title conveyed and warranted to 
the plaintiffs’ predecessor in interest “‘all the coal, oil, and gas in and under” certain 
premises, together with the right to “take and use so much of the surface of said lands 
as the grantee” might deem necessary or convenient for the production of the coal, 
oil, and gas, provided, however, that “all the land the surface of which is so taken 
shall be paid for when so taken at the rate of $50 per acre.” After the co-defendant 
lessees discovered oil and gas on the premises in 1941, the plaintiffs claimed owner- 
ship of these minerals and sought to enjoin the defendants from interfering with their 
possession and development. The defendants insisted that the provision in the deed 
respecting the acquisition of surface area violated the rule against perpetuities, and 
by counter-claim sought to quiet their alleged title to the oil and gas. Held, that the 
provision for payment did not violate the rule against perpetuities. Chicago, Wilming- 
ton & Franklin Coal Co. v. Herr2 

The defendants argued that the deed gave the plaintiffs only an option to acquire 
the use? of surface areas to be designated at an indefinite time in the future and con- 
tended that this option was void since an option in gross of unlimited duration violates 
the rule against perpetuities.s However, the court felt itself bound by the case of 
Threlkeld v. Inglett.4 In that case the Supreme Court of Illinois held that all the means 
necessary to produce oil and gas pass with a grant of these minerals even without any 
express provisions in the deed to that effect ;5 one of these means was the right to use 


*8 Restriction of the life of a contract to a one-year term has been suggested as the most 
workable mean between undesirable “freezing” and desirable “reasonable stability” of repre- 
sentation. The establishment of a continuous administrative process would permit the ad- 
justment of contract rights according to the requirements of each case. Legislative promulga- 
tion of standard agreements would remove the whole problem from control by union contract. 
Change of Bargaining Representative during the Life of an Agreement under the Wagner Act, 
51 Yale L.J. 465, 481 (1942). If the contracts were to be limited to one year, with a new elec- 
tion to be held after that period, there would no doubt have to be legislation governing the 
behavior of any growing minority group during that time so that its opportunity for growth 
might be impeded no more than is required by the legitimate interests of the union holding the 
present contract. Judicial attacks on this problem have not, as yet, been too felicitous. See 
Cohen, The Minority Union’s Right to Strike, 16 Ind. L.J. 377 (1941). 

40 F. Supp. 311 (Ill. 1941). 

* That the deed is to be interpreted as providing for the use rather than the fee in such 
areas is indicated by the phraseology of the clause in question, viz., “the right to take and 
use so much of the surface. 

3 London & Southwestern R. Co. v. Gomm, 20 Ch. Div. 562 (C. A. 1882); Lewis Oyster 
Co. v. West, 93 Conn. 518, 107 Atl. 138 (1918); Barton v. Thaw, 41 Pa. Co. Ct. 396 (1913); 
Starcher v. Duty, 61 W.Va. 373, 56 S.E. 524 (1907); Winsor v. Mills, 157 Mass. 362, 32 N.E. 
352 (1892); cf. Keogh v. Peck, 316 Ill. 318, 147 N.E. 266 (1925). 

* 289 Ill. go, 97, 124 N.E. 368, 371 (1919). 

5 See Glassmire, Oil and Gas Leases and Royalties 135 m 129 (2d ed. 1938). 
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the surface to any degree necessary for production; this right was already vested‘ re- 
gardless of any provision for payment; hence, there could be no violation of the rule 
against perpetuities. 

Even admitting the correctness of the court’s position that payment was not a con- 
dition precedent, the question still remains as to whether these implied “rights” are 
really vested as the courts in the Threlkeld case and the instant case apparently as- 
sumed. Although the court failed to consider the exact nature of the surface rights it 
was dealing with, the grantee would ultimately secure what may be described as a 
series of easements’ in various parts of the surface. Since easements are subject to the 
rule against perpetuities,* the question arises whether these easements will vest 
within the period of the rule. In considering this question it should be noted that 
there are two uncertainties aside from payment to which the acquisition of the ease- 
ments is subject. The first is as to when productive needs will require a particular ease- 
ment; the second is as to where productive needs will require a particular easement. 

Although no decision has been found in which a court knowingly sustained an in- 
terest in property where neither the subject matter nor the time of vesting could be 
ascertained with certainty within the period of the rule against perpetuities, there ex- 
ists one theory upon which the decision in the instant case might be sustained. It 
might be argued that the grantee secured an easement in the whole surface of the 
tract, an ascertained subject matter, and that the sections which are later actually 
to be used will be subdivisions of the original easement.® This approach is subject to 
the fatal objection, however, that the clear intent of the parties was that not the whole 
surface, but those portions of the surface only which were needed for production, 


6 “Vested” is used here in the sense of not being subject to any condition precedent. Cf. 
Leach, Cases and Materials on Future Interests 259-60 (1935). By implication the court 
seems to hold that payment is a condition subsequent. Indeed, the courts in Illinois have gone 
far in holding conditions to be subsequent or else charges upon the land. Cronin v. Cronin 
314 Ill. 345, 145 N.E. 619 (1924); Spangler v. Newman, 239 Ill. 616, 88 N.E. 202 (1909); 
Kratz v. Kratz, 189 Ill. 276, 59 N.E. 519 (1901); Parsons v. Millar, 189 Ill. 107, 59 N.E. 606 
(1901). 


1 The interest of the grantee under an oil and gas deed might be characterized as a “license 
coupled with an interest.” 3 Tiffany, Real Property § 835 (3d ed. 1939). Licenses have never 
been subject to the rule against perpetuities. But by the decisions of the Illinois court a grant 
of oil and gas “passes nothing.” Watford Oil & Gas Co. v. Shipman, 233 Ill. 9, 84 N.E. 53 
(1908); Triger v. Carter Oil Co., 372 Ill. 182, 23 N.E. (2d) 55 (1939). Therefore there is no 
interest to which the “license” could be “coupled” unless it be the “power” to reduce the 
oil and gas to possession. See Hohfeld, Faulty Analysis in Easement and License Cases, 
27 Yale L. J. 66 (1917). The distinction between easements and licenses is often vague. Ibid. 
The Oklahoma court has characterized the interest in question as an easement. Newbern v. 
Gould, 162 Okla. 82, 19 P. (2d) 157 (1933); Morgan v. McGee, 117 Okla. 212, 245 Pac. 888 
(1926); see Glassmire, Oil and Gas Leases and Royalties § 39 (2d ed. 1938). 

* Gray, Rule against Perpetuities §§ 314-16 (3d ed. 1915); 2 Simes, Law of Future Inter- 
ests § so9 (1936). 

* The analogy of a profit 4 prendre immediately suggests itself here. However, the parties 
did not express themselves in “profit” language. Nor has the Illinois court, although it has had 
many opportunities to do so, declared the interest created under an oil and gas instrument to 
be a profit. Cf. 3 Tiffany, Real Property 431 n. 25 (3d ed. 1939). 
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should become subject to an easement, and that the remainder should continue in its 
former use. 

Although, because of the peculiar character of the interests granted in the instant 
case, it is difficult to categorize them in any precise way, there seem to be at least two 
other constructions, more consistent with the intent of the parties, which could be 
made as to their nature. First, the provisions, express or implied, regarding the ac- 
quisition of surface area might be likened to a conditional limitation that the grantee 
“shall have the use of those parts of my land upon which he discovers oil.” There is 
little doubt but that this limitation is too remote. Second, the deed might be construed 
upon closer analysis as giving the grantee a power'® to create easements in the sur- 
face for his own benefit at any time in the future when production requires." Since 
the power may be exercised at a remote time in the future, it violates the rule against 
perpetuities.”? 

Assuming that the provision in the instant case does violate the rule against perpe- 
tuities, the question remains whether the burden placed upon the premises is onerous 
enough to warrant the application of the rule as a matter of policy. Certainly, if the 
grantee may create easements in the surface at any time in the future, and fill these 
areas with derricks, pipelines, and storage tanks, the owner of the surface may well 
be hesitant about making substantial improvements upon the premises. Furthermore, 
the grantee’s outstanding interest will tend to prevent the premises from ever being 
used for residential, industrial, or commercial purposes, with a consequent reduction 
in value and alienability. Therefore, it would seem that the burden upon the premises 
is substantial. 

It may be argued, nevertheless, that provisions permitting the acquisition of needed 
surface area by the grantee of oil and gas should be excepted from the operation of the 


rule against perpetuities. In the first place a grant of oil and gas is valuable only so 
long as the surface area may be used; thus the surface provisions enhance rather than 
depreciate the value of the grant. Similar considerations in the case of covenants for 
the perpetual renewal of leases and options to purchase appendant to long term leases 
have influenced the courts to declare these instruments exceptions to the rule against 


1° While what the grantee has is not a power in the usual sense of a power of appointment, 
or a power of sale, yet he does have a power in the broader sense that he is able to change 
legal relations in a piece of land. See Continental Clay Co. v. Illinois Kaolin Co., 232 Ill. 
App. 596, 607 (1920). For a similar power in respect to profits 4 prendre, see Hohfeld, Faulty 
Analysis in Easement and License Cases, 27 Yale L. J. 66, 70 n. 9, 97 et seq. (1917); Clark, 
Real Covenants 26 (1929). In general, see Corbin, Legal Analysis and Terminology, 29 Yale 
L.J. 163, 168 (1919); 2 Simes, Law of Future Interests §§ 534 et seq. (1936); Gray, Rule against 
Perpetuities §§ 473 et seq. (3d ed. 1915); Sugden, Powers 107 (3d Am. ed. 1856). It would 
seem that the “power” analysis is more accurate than the “conditional limitation” analysis 
since the grantee has a certain amount of discretion as to time and place in the creation of the 
easement, dependent of course on the concurrence of the conditions of productive necessity. 

1 The easements in the instant case are to be distinguished from a way of necessity. In 
the latter, the grantor of the isolated property may himself designate the way of necessity in 
the event that the grantee does not do so. 3 Tiffany, Real Property § 804 (3d ed. 1939), and 
cases there cited. 


* Gray, Rule against Perpetuities § 473 (3d ed. 1915). 
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perpetuities."s Even though these covenants and options may operate beyond the pe- 
riod of the rule, they enhance the value of the leasehold estate and render it profitable 
for the lessee to make improvements. 

A second reason for excepting the provision for use of surface areas in grants of oil 
and gas from operation of the rule grows out of the business background of these trans- 
actions. They are entirely unrelated to family settlements, to which the rule against 
perpetuities is ordinarily applied. 

Third, in the ordinary case where production has begun, the burden imposed upon 
the premises will not in fact extend beyond the period of the rule, since the average 
oil field is exhausted within twenty years." Hence, as long as exploration and develop- 
ment are begun promptly, there is little likelihood of easements being created beyond 
the period allowed by the rule. The possibility that the grantee may delay production 
after discovery of the oil and gas is negligible, since he must either produce at the same 
rate as his neighbors or lose the larger part of the oil beneath the premises through 
drainage by wells on adjoining property. 

If the grantee does not begin operations within a reasonable time, however, or if a 
second oil horizon is discovered beneath the same premises long after the original 
horizon has been exhausted, it would seem that a remedy more appropriate in this 
commercial situation than the application of the rule against perpetuities would be to 
infer an intent to abandon the entire grant from failure to develop within a reasonable 
time.'S But however desirable this solution may seem from a practical standpoint, it 
will encounter the difficulty that incorporeal rights like those involved in the instant 
case’* can not ordinarily be lost by non-user alone,'’ since non-user is held to be insuffi- 
cient evidence of an intent to abandon. In an attempt to prove there was no intention 
to abandon, it might be argued that failure to develop is no more than non-user. In 


the case of oil and gas leases, however, non-user, or failure to enter and develop, is al- 
most everywhere held to constitute abandonment.* These holdings are based mainly 


32 Simes, Law of Future Interests §§ 511-12 (1936), and cases there cited; Carey and 
Schuyler, Illinois Law of Future Interests § 492 (1941); cf. Keogh v. Peck, 316 Ill. 318, 147 
N.E. 266 (1925). 


«4 The average period of economic production of an oil well or oil field would seem to range 
from ten to twenty years. Cutler, Estimation of Underground Oil Reserves by Oil Well Pro- 
duction Curves (U.S. Bureau of Mines, Bull. 228, 1924); Beal, The Decline and Ultimate 
Production of Oil Wells (U.S. Bureau of Mines, Bull. 177, 1919). 

"8 See o Univ. Chi. L. Rev. 345 (1942), noting Chicago, Wilmington & Franklin Coal Co. v. 
Minier, 40 F. Supp. 316 (Ill. 1941). 

*6 Note 15 supra. 


73 Tiffany, Real Property § 825 (3d ed. 1939), and cases there cited. But non-user for the 
prescriptive period has occasionally been regarded as creating a rebuttable presumption of 
an intent to abandon. Hunter v. West, 172 N.C. 160, 90 S.E. 130 (1916); Pratt v. Sweetser, 
68 Me. 344 (1878); Dyer v. Depui, 5 Whart. (Pa.) 584 (1840). 

*In Boatman v. Andre, 44 Wyo. 352, 12 P. (2d) 370 (1932), the court, in declaring a 
lease abandoned where the lessee had never entered the premises, said “. . . . abandonment 
will be more readily found in cases of oil and gas leases than in most other instances.” In Clark 
v. Wright, 311 Pa. 69, 166 Atl. 775 (1933), the court said that unexplained failure to develop 
“gives rise to a fair presumption of abandonment .... and, standing alone and admitted, 
would justify the court in declaring an abandonment .. .. as a matter of law.” In Martin 
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on the theory that the lessor’s royalty interest must be protected, with a corollary to 
the effect that it was not the expectation of the parties that the lessee would permit 
the land to lie dormant with the lease as a perpetual cloud on the title."® Although 
there is no private royalty interest at stake under the grant in the instant case, it 
would seem that there remains a public interest which corresponds to the royalty 
owner’s interest, in that it is to the public’s advantage to have petroleum resources 
proved up and developed. This interest should be no more subject to the grantee’s 
inertia that the royalty owner’s interest should be subject to the lessee’s inertia. 
Furthermore, in the case of grants of standing timber, where the grantor has no royalty 
interest, courts uniformly hold that unless the timber be removed in a reasonable time, 
the grantee’s rights in the timber are extinguished.** This same rule should be applied 
to grants of oil and gas. 


Patents—Extent of Use of Patent—Use of Tying Agreement Bars Patentee in In- 
fringement Suit—{Federal].—The plaintiff company leased its patented salt-deposit- 
ing machines to commercial canners on the condition that they use with these ma- 
chines only salt tablets, which were unpatented, made by the plaintiff’s subsidiary. 
The defendant company, which also manufactured unpatented salt tablets, made un- 
patented depositing machines and leased them to canners. The plaintiff alleged that 
the defendant’s machine infringed its patent, and brought suit for an injunction and 


v. Consolidated Coal & Oil Corp., 101 W.Va. 721, 133 S.E. 626 (1926), the court quoted 
Archer, Law and Practice in Oil and Gas Cases § 28 (1910): “Where a lessee under an oil and 
gas lease has not within a reasonable time entered upon the demised premises for the purpose 
of exploring for oil and gas, the law presumes an abandonment.” Hitt v. Henderson, 112 
Okla. 194, 240 Pac. 745 (1925); New State Oil & Gas. Co. v. Dunn, 75 Okla. 141, 182 Pac. 
514 (1919); Cole v. Butler, 103 Kan. 419, 173 Pac. 978 (1918); Mills v. Hartz, 77 Kan. 218, 
94 Pac. 142 (1908); Mansfield Gas Co. v. Parkhill, 114 Ark. 419, 169 S.W. 957 (1914); Mans- 
field Gas Co. v. Alexander, 97 Ark. 167, 133 S.W. 837 (1911); Barnhart v. Lockwood, 152 Pa. 
82, 25 Atl. 237 (1892); Kentucky Rock Asphalt Co. v. Milliner, 234 Ky. 217, 27 S.W. (2d) 
937 (1930). In Louisiana, a grant or reservation of oil and gas if not exercised for ten years 
is lost. See Louisiana Civil Code (Dart, 1942) art. 123.118; Achee v. Caillouett, 197 La. 313, 
1 S. (2d) 530 (1941); Palmer Corp. v. Moore, 171 La. 774, 132 So. 229 (1930). In Texas, even 
corporeal estates in oil and gas are terminable by abandonment. Stephens County v. Mid- 
Kansas Oil & Gas Co., 113 Tex. 160, 254 S.W. 290 (1923); Texas Co. v. Davis, 113 Tex. 321, 
255 S.W. 601 (1923); see 3 Summers, Oil and Gas § 459, at 78-80 (perm. ed. 1938). Illinois 
courts recognize the principle of abandonment, although no case has been found in which a 
lease was actually declared abandoned. See Ohio Oil Co. v. Reichert, 343 Ill. 560, 566, 175 
N.E. 790, 793 (1931); Gillespie v. Ohio Oil Co., 260 Ill. 169, 102 N.E. 1043 (1913). 


9 3 Summers, Oil and Gas §§ 453, 459 (perm. ed. 1938). 


2° Couch v. Kahler Co., 199 Ark. 45, 132 S.W. (2d) 648 (1939); Moxley v. Adams, 190 
Ga. 164, 8 S.E. (2d) 525 (1940); Wilson Cypress Co. v. Stevens, 106 Fla. 717, 143 So. 661 
(1932); Parsons v. Boggie, 139 Ore. 469, 11 P. (2d) 280 (1932); Nelson v. McKinney, 163 
Wash. 520, 1 P. (2d) 876 (1931); Altizer v. Jewell Ridge Coal Corp., 157 Va. 1, 160 S.E. 47 
(1931); Joyce v. Gibson, 106 W.Va. 221, 145 S.E. 279 (1928); Rathborne, Hair & Ridgway 
Co. v. Coffron, 173 Minn. 452, 217 N.W. 501 (1928); Eastern Kentucky Mineral & Timber 
Co. v. Swann-Day Lumber Co., 148 Ky. 82, 146 S.W. 438 (1912); Carson v. Lumber Co., 
108 Tenn. 681, 69 S.W. 320 (1902); cf. Gay Mfg. Co. v. Hobbs, 128 N.C. (46), 38 S.E. 26 
(1901). 
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an accounting. The district court summarily dismissed the complaint, without con- 
sidering the issues of validity or infringement, on the ground that the plaintiff was 
restraining competition in the sale of unpatented salt tablets. On appeal the Circuit 
Court of Appeals for the Seventh Circuit reversed, holding that evidence should have 
been considered to determine whether the plaintiff’s practice violated Section 3 of the 
Clayton Act? by substantially lessening competition or tending to create a monopoly 
in the unpatented product. On writ of certiorari, the Supreme Court held, that the 
plaintiff’s practice of compelling the lessees of its patented machines to use only its 
subsidiary’s salt tablets was contrary to public policy and hence that the complaint 
should be dismissed. Morton Salt Co. v. Suppiger Co.4 

The Supreme Court has indicated its disapproval of restrictions in licenses or sales 
contracts requiring the use of unpatented materials or supplies with patented proc- 
esses or products. It has refused to entertain either a direct infringement suit’ against 
a licensee or a buyer or a contributory infringement suit® against a third party who 
furnished unpatented articles to an alleged direct infringer. These decisions may be 
explained on the ground that the patentee was barred from prosecuting his infringe- 
ment suit because the conduct of the patentee had harmed the particular defendant 
before the Court. In the instant case, however, the plaintiff’s complaint was dis- 
missed “regardless of whether the particular defendant . . . . suffered from the misuse 
of the patent.”? Although the defendant might have been harmed in the sale of its 
own tablets “nothing turns on the fact that [it] also competes with [the patentee] 
in the sale of the tablets.”* The Court explained its dismissal of the complaint as 
follows: “It is the adverse effect upon the public interest of a successful infringement 
suit in conjunction with the patentee’s course of conduct which disqualifies him to 
maintain the suit 


This decision rendered the plaintiff’s patent at least temporarily useless. This may 
mean that the Court considered the patent void. If this interpretation is followed, a 
patentee who uses tying clauses might be liable to anti-trust prosecution for his 
monopoly, no longer protected by the patent.*® On the other hand, the decision may 
mean that the patent was still valid although unenforceable, but that the restrictions 


* Suppicer Co. v. Morton Salt Co., 31 F. Supp. 876 (Il. 1940). 

* 38 Stat. 731 (1915), 15 U.S.C.A. § 14 (1941). 

3 Suppiger Co. v. Morton Salt Co., 117 F. (2d) 968 (C.C.A. 7th 1941). 

462 S. Ct. 402 (1942). 

5 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917). 

* Carbice Corp. v. American Patents Development Corp., 283 U.S. 27 (1931); Leitch Mfg. 
Co. v. Barber Co., 302 U.S. 458 (1938). 

7 Morton Salt Co. v. Suppiger Co., 62 S. Ct. 402, 406 (1942). 

*Tbid., at 404. 


9 Ibid., at 406. The same adverse effect would have followed had this been an action at 
law for damages; hence, it appears that the result of the case cannot be explained solely be- 
cause the patentee elected the wrong remedy. 


'° This might be viewed as forcing a choice upon the patentee; he can have either the patent 
or the tying clause but not both. By using tying clauses he has sacrificed the patent. But 
since the courts have consistently refused to enforce such restrictions the choice would be 
illusory. Notes 5 and 6 supra. 
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were invalid. Under the latter interpretation the mere existence of tying clauses will 
not render the patentee subject to anti-trust prosecution unless they substantially 
lessen competition or tend to create a monopoly in the unpatented article." 

The patent will remain useless until the “improper practice has been abandoned 
and... . the consequences of the misuse of the patent have been dissipated.”* Al- 
though abandonment might seem easily proved, cases already decided suggest prob- 
lems which will arise in the application of this test..s The requirement that the pat- 
entee stop exacting promises that licensees, lessees, or buyers of his patent use his 
unpatented products might be formally satisfied by his granting unrestricted licenses 
on a royalty basis. But the royalty charge could be set so high that the patentee 
would be able to undersell his competitors in the unpatented product and accomplish 
the same result as did the abandoned tying clause. Furthermore, proof of the “dis- 
sipation”’ of the ‘adverse effects upon the public interest’’ would be especially difficult. 
The Court might apply an economic test, the restoration of competitive equilibrium; 


11 There still remains the possibility both that the patent will be void because of the tying 
clauses, should the question arise in a particular case through anti-trust prosecution, and also 
that the restrictions will be void because of the patent, if the question should arise as a defense 
to an infringement suit. 

The circuit court of appeals held that the plaintiff’s tying agreements should not be con- 
demned unless it could be shown that they tended to establish a monopoly or to substantially 
restrain competition in the unpatented article. Suppiger Co. v. Morton Salt Co., 117 F. (2d) 
968 (C.C.A. 7th 1941). This argument ignores the fact that the tying clauses are condemned, 
not because they have monopolized the unpatented product, in which event the Suppiger Com- 
pany would be subject to the terms of § 3 of the Clayton Act, but that they have been obtained 
through the coercion of the patent grant. Thus, one who sells or leases an unpatented article 
can require that only supplies purchased from him be used with the unpatented product insofar 
as such practice does not violate the Clayton Act by substantially lessening competition or 
tending to create a monopoly in the “tied” article. If the buyer or lessee does not like the ar- 
rangement he can purchase or lease elsewhere. FTC v. Sinclair Refining Co., 261 U.S. 463 
(1923). But where a patent is involved, the competitive alternative is not available and, even 
though the practice may not tend to establish a monopoly or tend to substantially lessen com- 
petition in the unpatented article, something less than competitive freedom is the result. 
Government counsel has referred to a “twilight zone between the protection afforded by the 
anti-trust laws and the proper limits of the patent monopoly,” Brief for the United States as 
Amicus Curiae, B.B. Chemical Co. v. Ellis, 62 S.Ct. 406 (1942). It cannot now be precisely 
stated how far the instant decision extends the power of the Government in anti-trust prose- 
cution. The resolution of the problems in United States v. Masonite Corp., 40 F. Supp. 852 
(N.Y. 1941), probable jurisdiction noted 62S. Ct. 302 (1941), may clarify the limits of the Gov- 
ernment’s power. 

2 Morton Salt Co. v. Suppiger Co., 62 S.Ct. 402, 405 (1942). This matter was not in issue 
in the instant case, but in another case decided the same day, B.B. Chemical Co. v. Ellis, 62 
S. Ct. 406 (1942), the patentee, when denied relief in an infringement suit because the patent 
was being used contrary to public policy, offered to give unconditional licenses to all manu- 
facturers on a royalty basis. The Court rejected this offer, holding that the patentee’s right 
to relief would not be considered until the patentee could “show that it has fully abandoned 
its present method of restraining competition in the sale of unpatented articles and that the 
consequences of that practice have been fully dissipated.” Ibid., at 408. 

3 See American Lecithin Co. v. Warfield Co., 42 F. Supp. 270, 273 (Ill. 1941); Barber 
Asphalt Corp. v. La Fera Grecco Contracting Co., 116 F.(ad) 211, 215 (C.C.A. 3d 1940); B.B. 
Chemical Co. v. Ellis, 117 F.(ad) 829, 837 (C.C.A. 1st 1941). 
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it might fix an arbitrary period of adjustment during which the patentee could charge 
no royalty. If the Court should find that the effects of the tying clause could not be 
dissipated within the life of the patent, virtual forfeiture of the grant would result." 
Apparently the Court intended to leave these requirements vaguely defined. 

Although the Court employed the traditional statement,’5 that the use of a tying 
clause is not within the “scope of the monopoly” granted by the patent,’ its use of the 
“public interest” and “public policy” terminology may foreshadow a new emphasis 
in patent cases. The Court once considered clauses requiring that remote buyers use 
only the patentee’s unpatented supplies to be within the scope of the patent."’ 
But today it considers such restrictions upon even an immediate lessee or licensee 
beyond the scope of the patent monopoly.'* Similarly, restrictions as to selling price," 
use,* time," quantity,?* and place*? have been described as “within the scope of the 
patent monopoly.” The courts have limited these rules. For example, when a sale 
has intervened between the user of the patent and the patentee such restrictions are 
beyond the scope of the patent grant.*4 

Many of the patent cases, which have been widely followed, are now of dubious 
authority. The consequences of the broad privileges formerly allowed under the patent 
monopoly and the failure of the legislature to amend the patent statute*s have been 


“In a recent consent decree, a patent was forfeited without payment to the patentee. 
United States v. Kearney & Trecker Corp., C.C.H. Trade Reg. Serv. 952,644 (D.C. IIL. 1941). 

*S For an historical analysis of the problems, see Hamilton, Patents and Free Enterprise, 
TNEC Monograph No. 31 (1941); Meyers and Lewis, The Patent “Franchise” and the 
Antitrust Laws, 30 Georgetown L.J. 117, 260 (1941-42); Oberdorfer, “Tying Clauses” and 
the Patent Monopoly, 7 Ohio St.L.J. 210 (1941); Callmann, Patent License Agreements be- 
tween Competitors and the Monopoly Issue, 28 Georgetown L.J. 871 (1940); Feuer, The 
Patent Monopoly and the Anti-trust Laws, 38 Col. L. Rev. 1145 (1938); A Possible Extension 
of the Scope of the Patent Monopoly, 48 Yale L. J. 1089 (1939); The Scope of the Patent 
Monopoly: Control of Supplies and Accessories and Restrictions on Use, 52 Harv. L. Rev. 
308 (1938). 

6 Morton Salt Co. v. Suppiger Co., 62 S. Ct. 402, 404 (1942). 

! Henry v. A. B. Dick Co., 224 U.S. 1 (1912). 

Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917). 

” United States v. Gen’l Electric Co., 272 U.S. 476 (1926). 

*° Gen’] Talking Pictures Corp. v. Western Electric Co., 304 U.S. 175 (1938), aff’d on re- 
hearing 305 U.S. 124 (1938). 

** Mitchell v. Hawley, 16 Wall. (U.S.) 544 (1872). 

™ Aspinwall Mfg. Co. v. Gill, 32 Fed. 697 (C.C. N.J. 1887). 

*3 Rubber Co. v. Goodyear, 9 Wall. (U.S.) 788 (1869). 

* Bauer & Cie v. O’Donnell, 229 U.S. 1 (1913). On occasion, the sales concept has been 
narrowly confined so as to escape the consequences of this doctrine. United States v. Gen’l 
Electric Co., 272 U.S. 476 (1926). Patentees have attempted ingenious arrangements to avoid 
this rule. Straus v. Victor Talking Machine Co., 243 U.S. 490 (1917); Ethyl Gasoline Corp. v. 
United States, 309 U.S. 436 (1940). 

*5 a9 Stat. 692 (1897), 35 U.S.C.A. § 31 (1940). In 1912 the first attempt was made to 
modify the statute through a compulsory licensing bill, H.R. 23417, H.R. Rep. 1161, 62d 
Cong. 2d Sess. (1912). Senator King of Utah presented a bill in 1935 requiring compulsory 
licensing of patents which were not put to use. S. 383, 74th Cong. 1st Sess. (1935). Again, in 
1937 a compulsory licensing bill was proposed by Representative W. D. McFarlane of Texas, 
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the subject of recent widespread criticism.** The critics contend that the present patent 
system defeats the constitutional purpose ‘“‘to promote the Progress of Science and 
useful Arts.” They view the “poor inventor” as a myth hiding corporate interests 
which have, by suppression of patehts,?” patent-pooling, and restrictive licenses, pre- 
vented any approximation of the competitive ideal. Perhaps these critics have the 
ear of the Supreme Court. In a recent infringement suit,?* Mr. Justice Douglas cited 
with approval Professor Walton H. Hamilton’s Patents and Free Enterprise and ap- 
plied a strict test in the determination of the issue of patentability. The recent 
vigorous dissent of Mr. Justice Black, in which he was joined by Mr. Justice Douglas, 
urging that the Court should on its own initiative examine the issue of patentability 
suggests that the test applied in the instant case may be extended beyond the situa- 
tions involving tying clauses. If the patent grant is limited by “a public policy adopted 
by the Constitution and laws of the United States, ‘to promote the Progress of Science 
and useful Arts... .,’”’* many practices which have been condoned may: be con- 
demned.* 


Receivers—Priorities—Debts Due United States Preferred over Wage Claims— 
[United States]——A Missouri bank was insured by the FHA against losses from loans 
made in accordance with Title I of the National Housing Act. A corporation obtained 


H.R. 9259, 75th Cong. 3d Sess. (1938); the bill is set forth and discussed in 83 Cong. Rec. 
4327 (1938). The final recommendations of the TNEC, that restrictions on price, output, 
geographical areas, and use should be illegal, and that licensing should be compulsory, have 
not as yet been presented in a formal bill. TNEC, Final Report and Recommendations 36 
(1941). 

26 Hamilton, op. cit. supra note 15; Meyers and Lewis, op. cit. supra note 15; Borkin, 
Patents and the New Trust Problem, 7 Law & Contemp. Prob. 74 (1940); Feuer, The Patent 
Privilege and the TNEC Proposals, 14 Temple L.Q. 180 (1940); Schechter, Would Compulsory 
Licensing of Patents Be Unconstitutional?, 22 Va. L. Rev. 287 (1936); see 83 Cong. Rec. 4327 
(1938). 

27 An early case, Hoe v. Knap, 27 Fed. 204 (C.C. Ill. 1886), held that a patentee did not 
have the right to suppress his patent but that he was “bound either to use the patent himself 
or allow others to use it on reasonable or equitable terms ” This view was abandoned in 
Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co., 77 Fed. 288 (C.C.A. 6th 
1896), where it was held that the position in Hoe v. Knap was “not supported by reason or 
authority,” and that since the right to suppress includes the “lesser” right of allowing others 
to use conditionally, a tying clause requiring the licensee to use only supplies furnished by 
the patentee with the patented machine was valid. Although the Button-Fastener case has 
been overruled in Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 
(1917), the proposition that the patentee can suppress has survived. See Carbice Corp. v. 
American Patents Development Corp., 283 U.S. 27, 31 (1931). The current attacks by the 
courts upon patent abuses have been directed at the conditions imposed rather than at the 
original premise that a patentee can suppress his patent. 

#8 Cuno Engineering Corp. v. Automatic Devices Corp., 62 S. Ct. 37 (1941). 

2° TNEC Monograph No. 31 (1941). 

3° Exhibit Supply Co. v. Ace Patents Corp., 62 S. Ct. 513 (1942). 

3 Morton Salt Co. v. Suppiger Co., 62 S. Ct. 402, 405 (1942). 

3 It is conceivable that there will be a return to the doctrine of Hoe v. Knap, 27 Fed. 204 
(C.C. Ill. 1886), since suppression may be at least as inimical to the public interest as are 
tying clauses. 
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such a loan" and after default the FHA took an assignment of the note and paid the 
bank the balance due. Thereafter, upon the petition of a workman seeking back pay 
from the corporation, a Missouri circuit court found that the corporation was in- 
solvent and appointed a receiver. Against net corporate assets of $678 were filed the 
wage claims of twelve workmen totalling $900 and the claim of the United States, in 
behalf of the FHA, for $5,988.88. The wage claimants sought priority under a Missouri 
statute, while the United States asserted priority under Section 3466 of the Revised 
Statutes of the United States, which provides that “whenever any person indebted to 
the United States is insolvent . . . . debts due the United States shall be first satisfied. 
....”2 The circuit court found Section 3466 inapplicable; on appeal, the court of 
appeals held that this section granted the claim of the United States a priority sub- 
ordinate to that of the wage claimants under the Missouri statute.2 On writ of 
certiorari, the United States Supreme Court held, that the claim of the United States, 
in behalf of the FHA, was entitled to priority under Section 3466.4 Judgment re- 
versed, four justices dissenting. United States v. Emory.s 


* In September, 1935, when the loan in the instant case was made, Title I of the National 
Housing Act provided for the insurance of approved financial institutions ‘‘. . . . against losses 
which they may sustain as a result of loans . . . . for the purpose of financing alterations, re- 
pairs, and additions upon improved real property, and the purchase and installation of equip- 
ment and machinery upon such real property [if] the loan . . . . is not in excess of $50,000. 

...” Each lending institution was protected up to 20 per cent of the total of its loans. 48 
Stat. 1246 (1934), amended by 49 Stat. 299 (1935), 12 U.S.C.A. § 1703(a), (b) (1936). 


2 After stipulating that in the event of insolvency debts due to the United States shall be first 
satisfied, § 3466 provides that this priority shall extend to three specified classes of cases, includ- 
ing “‘cases in which an act of bankruptcy is committed.” Rev. Stat. § 3466 (1875), 31 U.S.C.A. 
§ 191 (1927). In the instant case, it was held that the appointment of a receiver for the insolvent 
corporation constituted an act of bankruptcy which satisfied the requirements of § 3466. 

3 This statute provides that “‘. . .. when the property of any company, corporation, firm 
or persons shall be seized upon by any process of any court of this state, or when their business 
shall be . . . . put into the hands of a receiver or trustee . . . .” the wage claims of workmen 
shall be first paid in full, if such claims do not exceed $100 for each workman and represent 
labor performed during the preceding six months. Mo. Stat. Ann. (1939) § 1332. The court of 
appeals held that there was no conflict between this statute and § 3466, because the priority 
accorded wage claims over claims of the United States by § 64 of the Bankruptcy Act impliedly 
modified § 3466 with respect to such claims. Emory v. St. James Distillery, Inc., 143 S.W. (2d) 
318 (Mo. App. 1940), noted in 8 Univ. Chi. L. Rev. 600 (1941) and 54 Harv. L. Rev. 706 (1941). 
This contention was rejected by the Court in the instant case. United States v. Emory, 62 
S. Ct. 317, 319-21 (1941). 

4 Priority has been granted FHA claims in Wagner v. McDonald, 96 F. (2d) 273 (C.C.A. 
8th 1938), noted in 52 Harv. L. Rev. 320 (1938); Korman v. FHA, 72 App. D.C. 245, 113 F. 
(2d) 743 (1940); In re Dickson’s Estate, 197 Wash. 145, 84 P. (2d) 661 (1938). Priority has 
been denied FHA claims assigned after the filing of a petition in bankruptcy in United States 
v. Marxen, 307 U.S. 200 (1939); In re Miller, 105 F. (2d) 926 (C.C.A. 2d 1939); FHA v. Moore, 
90 F. (2d) 32 (C.C.A. oth 1937); In re Wissmeier, 26 F. Supp. 806 (N.Y. 1939); In re Stamford 
Auto Supply Co., 25 F. Supp. 530 (Tex. 1938); In re Monterey Brewing Co., 24 F. Supp. 463 
(Cal. 1938). Priority was granted, although it is uncertain whether the assignment was made 
before the filing of the petition in bankruptcy, in In re T. N. Wilson, Inc., 24 F. Supp. 651 
(N.Y. 1938), noted in 25 Va. L. Rev. 369 (1939); In re Dowell-Willis Chevrolet Co., 23 F. Supp. 
236 (Tex. 1938). 

$62 S. Ct. 317 (1941). 
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Since the National Housing Act does not expressly waive priority for claims arising 
under Title I, such claims would seem, prima facie, entitled to priority under Section 
3466. Such priority is not granted a claim of the United States, however, if the priority 
would be inconsistent with the purposes of the legislation under which the claim arose.‘ 
Thus, in United States v. Guaranty Trust Co.’ priority was not granted for the collection 
of a federal loan to a railroad under the Transportation Act of 1920,* on the ground 
that such priority would discourage private investment and thus tend to defeat the 
purpose of the act, the provision of temporary credit until private capital should be- 
come available. Similarly, fear of priority accorded the FHA in the event of a bor- 
rower’s insolvency would tend to deter the extension of additional credit to the re- 
cipients of loans insured by the FHA. As was emphasized by the minority,° such a re- 
striction of credit would seem to defeat the purposes of the National Housing Act, 
which was part of a legislative program intended to relieve unemployment and to 
stimulate recovery in general."® The majority, however, viewed the purpose of the 
act more narrowly, as limited to the stimulation of recovery in the building trades." 
But even under this narrower view, the purpose of the act will be defeated by the rule 
in the instant case to the extent that the retarding of credit resulting from the granting 
of priority includes credit for building purposes similar to those encouraged by Title I. 
This result would be especially burdensome to business debtors, who are more likely 
than individual borrowers to require building loans in excess of the maximum per- 
mitted under Title I. 

It also seems doubtful whether Congress intended that losses incurred under Title I 
should be shifted from the Government to creditors of the insolvent borrower. The 
majority stated that Congress contemplated that such losses should be borne by the 
Government rather than by the lending institution, but that priority under Section 
3466 was nevertheless reserved to minimize such losses."* There appears to be no indi- 
cation from the legislative history of the National Housing Act that Congress con- 
sidered the applicability of Section 3466. But the apparent reliance upon estimates of 
losses compiled from the experience of lenders lacking Government priority," as well as 
the references to losses which would be incurred by the Government as the price of re- 
covery in the building trades, suggest an assumption that these losses would not be 
shifted to competing creditors. Moreover, the FHA’s policy of discouraging the rapid 


In Cook County Nat’l Bank v. United States, 107 U.S. 445 (1882), it was held that the 
United States was not entitled to priority under § 3466 for the collection of a deposit in an in- 
solvent national bank, since the granting of such priority would have been inconsistent with 
the provisions of the National Banking Act. Priority was also denied a claim of the Director 
General of Railroads arising during the period of Government operation of the railroads, on 
the ground that priority would have conflicted with the congressional intent that railroads 
should not receive preferential legal treatment as a result of federal operation. Mellon v. 
Michigan Trust Co., 271 U.S. 236 (1926). 

7 280 U.S. 478 (1930). 

8 41 Stat. 456-99 (1921), 49 U.S.C.A. §§ 71-80 (1929). 

* United States v. Emory, 62 S. Ct. 317, 323-25 (1941). 

© 78 Cong. Rec. 11191 (1934). 

™ United States v. Emory, 62 S. Ct. 317, 321-22 (1941). 

2 Tbid., at 321. 


3 78 Cong. Rec. 11195, 11981 (1934). 4 Ibid., at 11981. 
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assignment of defaulted obligations by lending institutions's seems to indicate that the 
FHA itself did not anticipate priority, since assignments made after the filing of a 
petition in bankruptcy do not receive priority.'® If priority had been contemplated, it 
is reasonable to suppose that FHA regulations would have provided for more rapid 
assignment, unless it was believed that the increased collection costs resulting from 
such a policy would exceed the value of the priority obtained. 

It is uncertain whether the priority recognized in the instant case extends to claims 
arising under Title II, which provides for the insurance of mortgage-secured loans 
which do not exceed a specified percentage of the value of the mortgaged property."” 
The Court has found that no priority was intended in cases of loans made under federal 
statutes requiring security which must be approved by a Government official."* Since 
Congress itself established the security requirements for loans to be insured under 
Title II, it seems especially doubtful whether claims arising under this title will re- 
ceive priority. Moreover, the FHA is required to collect from insured lending institu- 
tions a premium which was intended by Congress to be,"® and which has thus far proved 
to be,*° sufficient to meet all losses incurred under Title II. 


Taxation—Capital Gains Tax—Realization of Gain on Stock Transferred under 
Lump Sum Alimony Settlement—{Federal].—A taxpayer’s wife sued for a divorce from 
bed and board and for alimony. Subsequently, she amended her libel and asked for 
an absolute divorce, which in Pennsylvania cuts off the wife’s right to alimony.' Be- 
fore an absolute divorce decree was entered the taxpayer and his wife entered into a 
contract for full settlement of the wife’s claims for maintenance and support. Shortly 
after the decree was awarded, in accordance with one of the terms of the agreement, 


the taxpayer transferred to his wife 7,200 shares of stock which had cost the taxpayer 
$7,574 and had a fair market value of $156,975 at the date of delivery. The Board of 
Tax Appeals overruled the tax commissioner’s assessment of a taxable gain to the 
taxpayer, declaring that even if a divorce settlement were taxable as “a sale or other 
disposition of property’ it was impossible to satisfy Subsection 111(b) of the Internal 


15 According to FHA regulations, assignments cannot be made by lending institutions to 
the FHA before sixty days following default, and are not mandatory until seven months after 
default. Property Improvement Loans Under Title I of the NHA Regulations Effective Feb. 
4, 1938, at 28. Moreover, FHA regulations permit collection by the lending institution on an 
instalment basis, which may delay assignment for several years. Modernization Credit Plan, 
Bull. No. 1, at 8 (1934). 

*6 Cases cited note 4 supra. 

17 48 Stat. 1247 et seq. (1934), 12 U.S.C.A. §§ 1709 et seq. (Supp. 1941). 

*8 Priority was denied a claim of the United States in Cook County Nat’! Bank v. United 
States, 107 U.S. 445 (1882), in which the Court emphasized that the National Banking Act 
provided that the Secretary of the Treasury should require pledges of Government securities 
for deposits of the United States in national banks. Likewise, in United States v. Guaranty 
Trust Co., 280 U.S. 478 (1930), in which priority was denied a claim of the United States, it 
appeared that the approval of the ICC was necessary for security offered by railroads seeking 
loans under Title II of the Transportation Act of 1920. 


9 78 Cong. Rec. 11195 (1934). 2° 7th Annual Report of the FHA 107, 109 (1941). 


* Pa. Stat. Ann. (Purdon, 1930) tit. 23, §§ 45-47, construed in Dixon v. Com’r, 109 F. (2d) 
984 (C.C.A. 3d 1940). 


* Revenue Act of 1934, at § 22(e), 48 Stat. 688 (1934), 26 U.S.C.A. § 22(f) (1940). 
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Revenue Code, which provides that the amount of capital gain realized is “the sum 
of any money received plus the fair market value of the property (other than money) 
received’’;3 the rights received by the taxpayer under the agreement were said to have 
no fair market value.‘ On appeal, held, that the taxpayer realized a taxable gain meas- 
ured by the difference between the market value of the stock transferred at the date of 
delivery and the cost of the stock to him,’ since it may be presumed that the taxpayer, 
who dealt at arm’s length with his wife, got his money’s worth in settling her unliqui- 
dated claim. Decision reversed, two judges dissenting. Com’r v. Mesta.® 

The court’s decision that the “fair market value of the property . . . . received” 
by the taxpayer is determined by the parties’ valuation of the wife’s right to support 
is a reasonable interpretation of Subsection 111(b). The fact that the property re- 
ceived has no value in the hands of the taxpayer, who has discharged his obligation 
to support, does not preclude a fair market value at the time of transfer. Thus, a 
capital gains tax is imposed upon the trustee of an estate who discharges an obliga- 
tion to pay a fixed sum of money by delivering securities which have appreciated in 
value during the time the trustee held them.’ Nor does the fact that the wife’s right 
to support is an unliquidated claim mean that a fair market value at a given time can- 
not be found.* The best evidence of the market value of any property, in the absence 
of an open market, is its price at the last sale.» The price need not be a cash price and 
may be deduced from the value of the property transferred by the taxpayer. Thus, 
upon an exchange of stock for land, the Board of Tax Appeals has held that the fair 
market value of the realty was measured by the market value of the stock at the time 
of transfer.*® Therefore, the court in the instant case, although dealing with a differ- 
ent section of the Internal Revenue Code, could quite properly determine that the 
amount realized by the transferor was the market value of the stock at the time the 


transferee agreed to settle her claim. To hold otherwise would be to ignore the benefit 
which the transferor had, in fact, received from the appreciation in the value of the 
stock during the time he held it.” 


3 48 Stat. 703 (1934), 26 U.S.C.A. § 111(b) (1940) (italics added). 

4L. W. Mesta, 42 B.T.A. 933 (1940). An alternative ground for the BTA decision was 
that the transaction was a division of marital property from which no taxable gain was real- 
ized. 

5 48 Stat. 703 (1934), 26 U.S.C.A. § 111(a) (1940). 

6 123 F. (2d) 986 (C.C.A. 3d 1941). 

7 Kenan v. Com’r, 114 F. (2d) 217 (C.C.A. 2d 1940); Suisman v. Eaton, 15 F. Supp. 113 
(Conn. 1935), aff'd per curiam 83 F. (2d) ro1g (C.C.A. 2d 1936), cert. den. 299 U.S. 573 
(1936). The BTA suggestion that the “property received” must be of exchangeable value in 
the hands of the transferee, L. W. Mesta, 42 B.T.A. 933, 940 (1940), seems to be an erroneous 
application of the concept of income under §§ 22(e) and 111(b). 

§ The same problem of valuation would be presented by an analogous situation in which the 
defendant in a negligence action secured the release of the plaintiff’s unliquidated claim to 
damages by transferring stock to the plaintiff. 

° 5 Paul and Mertens, Law of Federal Income Taxation 704-5, 720 (1934). 

© Northwestern States Portland Cement Co., 7 B.T.A. 835 (1927); 5 Paul and Mertens, 
op. cit. supra note 9, at § 52.73. 


* See Kenan v. Com’r, 114 F. (2d) 217, 220 (C.C.A. 2d 1940); cf. Helvering v. Horst, 311 
U.S. 112 (1940). 
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Furthermore, the imposition of a capital gains tax upon the husband who dis- 
charges his obligation to support his wife by transferring stock to her under a lump 
sum settlement is a logical corollary to the treatment of the alimony trust type of 
divorce settlement by the United States Supreme Court. Where the income from such 
trusts is used to discharge the husband’s continuing obligation to support,” the settlor- 
husband is taxed under the constructive receipt doctrine as if the income had been 
paid to him and he had transferred the proceeds to the beneficiary-wife."» If, however, 
the husband is under no such obligation, the income from the alimony trust is taxable 
to the wife,'4 not the husband.'5 In the instant case, the husband would certainly not 
be taxed on the income from the stock transferred, since his obligation to support was 
discharged by the settlement. On the other hand, the lump sum settlement and the 
transfer of stock pursuant to it may reasonably be considered as a funding of the hus- 
band’s otherwise continuing obligation to support. The appreciated value of the stock 
is, therefore, properly taxable to him under Subsections 22(e) and 111(b) as if he had 
sold the stock and transferred the cash equivalent to his wife. 

The approach taken by the majority of the court in the instant case should elimi- 
nate the similar difficulties which would arise upon a subsequent sale of the stock by 
the wife. The capital gain or loss to her would be determined by the difference be- 
tween the “cost” of the stock to her, the basis under Subsection 113(a),"* and the 
amount realized upon sale. If the stock’s “cost” to her, the surrender of her right to 
support, were considered immeasurable, the basis in her hands would be zero and the 
capital gain the total sale price of the stock.'? But if, as in the instant case, the parties’ 
valuation of the right to support were accepted, the basis of the stock to the wife 
would be the market value of the stock at the time of the settlement. Finally, it 
should be noted that, by taxing the husband for the capital gain, the court avoided 
the possibility that the gain would not be taxed at all; if the wife should die before 
selling or otherwise disposing of the stock, the basis to her heirs or legatees would be 
the market value of the stock at the time of her death."* 


” The obligation may continue because the local court retains power to modify the alimony 
provisions of the divorce decree, Douglas v. Willcuts, 296 U.S. 1 (1935); Helvering v. Fitch, 
309 U.S. 149 (1939), or because the husband assumed a personal obligation to support, Helver- 
ing v. Leonard, 310 U.S. 80 (1940); Weir v. Com’r, 109 F. (2d) 996 (C.C.A. 3d 1940), cert: 
den. 310 U.S. 637 (1940). 


3 Douglas v. Willcuts, 296 U.S. 1, 9 (1935); Mertens, 1939 Supplement to Paul and Mer- 
tens, The Law of Federal Income Taxation 2619 n. 37 (1939); see Paul, Five Years with 
Douglas v. Willcuts, 53 Harv. L. Rev. 1 (1939); Magill, The Supreme Court on Federal Taxa- 
tion, 1939-40, 8 Univ. Chi. L. Rev. 1 (1940). 

™ Pearce v. Com’r, 62 St. Ct. 754 (1942). 

*s Helvering v. Fuller, 310 U.S. 69 (1940); Dixon v. Com’r, 109 F. (2d) 984 (C.C.A. 3d 1940). 

16 48 Stat. 706 (1934), 26 U.S.C.A. § 113(a)(1940). 

17 Cf. White v. Thomas, 116 F. (2d) 147 (C.C.A. sth 1940) (cost for claim against estate 


zero even when claim had value); Sterling v. Com’r, 93 F. (2d) 304 (C.C.A. 2d 1937), cert. 
den. 303 U.S. 663 (1939) (no cost for worthless claim against estate). 


8 48 Stat. 706 (1934), 26 U.S.C.A..§ 113(a)(5) (1940); 86 Treas. Reg. art. 113(a)(5)-1 
(1934). 
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Taxation—Federal Estate Tax—Power of State to Apportion Tax among Benefi- 
ciaries under Will—{New York].—A testatrix who had been a resident of New York 
and had drawn her will there did not make any provision in it for the apportionment 
of estate taxes. A New York statute provided that in the absence of such a provision 
these taxes should be ratably apportioned among the “persons interested in the es- 
tate.’”* Upon an accounting and before distribution to the beneficiaries, the executors, 
acting in accordance with the New York statute, requested a determination of the 
question of apportionment from the surrogate. The specific legatees urged that the 
New York statute was in conflict with the provisions of the federal estate tax statute? 
and that it violated the supremacy and due process clauses of the Federal Constitu- 
tion. The surrogate overruled these objections and ordered apportionment in accord- 
ance with the state law. On direct appeal to the Court of Appeals,} held, that the tax 
was to be paid out of the residue. Judgment reversed, three judges dissenting. Jn re 
del Drago’s Estate.‘ 

Since the testatrix had made no provision for the payment of estate taxes, the 
court was confronted with the question of which legislative determination of the 
testatrix’s presumed intention was to close this gap in her will.s The majority of the 
court found that Congress had expressed an intent that payment was to be made 
from the residuary estate; since enforcement of the inconsistent state statute would 
violate the supremacy clause of the Constitution and the doctrine of uniformity, the 
federal estate tax statute was controlling. The minority was of the opinion that the 
state statute, which provided that “. . . . proration shall be made by the surrogate in 
the proportion . . . . that the value of the property, interest or benefit of each . . 
person bears to the total value of the property . . . . ,”* ought to control. 

Regulation of the distribution of decedents’ estates through wills and intestacy 
statutes is part of the law of property and, as such, subject to regulation by the 
states. Traditionally, rules of apportionment and abatement among heirs and next 
of kin, legatees and devisees, general and specific beneficiaries, specific and residuary 
beneficiaries have been defined exclusively by the states.7 The Constitution does not 


*N.Y. Decedent Estate Law (McKinney, 1939) § 124. The term “persons interested in 
the estate” is precisely defined in N.Y. Tax Law (McKinney, 1939) §§ 249m(g), 240r. 
Pennsylvania has a similar apportionment statute. Pa. Stat. Ann. (Purdon, Supp. 1941) tit. 
20, § 844. 

2 53 Stat. 119 et seq. (1939), 26 U.S.C.A. §§ 800 et seq. (1940). 

3 Because of the constitutional question involved direct appeal was had “as of right.” 
N.Y. Const. (McKinney, 1939) art. 6, § 7(3). 

438 N.E. (2d) 131 (N.Y. 1941), cert. granted 10 U.S.L. Week 3295 (1942). 

5 “Experience shows that the same sort of gaps occur again and again. For the filling in of 
such typical gaps, the law keeps in stock ready made rules of statutory or judge-made law, 
which are invoked whenever the gap in a will occurs ” Rheinstein, Law of Inheritance 
138 (1938); see 2 Page, Wills §§ 914, 917 (3d ed. 1941); 4 ibid., at § 1504. When a court 
deals with a legislative presumption, although it may be clearer than a judicial presumption, 
the court’s language must be carefully perused. The court is applying a general rule of prop- 
erty law, but it may deal with the problem as if it were construing a will, although not en- 
deavoring to ascertain the testator’s intention. 

*N.Y. Decedent Estate Law (McKinney, 1939) § 124.1. 

71 Page, Wills § 24 (3d ed. 1941). 
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expressly grant the power to regulate successions to the Federal Government; if such 
federal power exists, it must be implied from the congressional taxing power. It is 
therefore pertinent to inquire whether the power of Congress to levy an inheritance 
tax® includes the power to regulate the descent and distribution of decedents’ estates. 
In Knowlton v. Moore,’ it was held that Congress had the power to levy a tax on suc- 
cessions. Mr. Justice White said, “The thing forming the universal subject of taxation 
upon which inheritance and legacy taxes rest is the transmission or receipt, and not 
the right existing to regulate.’"** The tax in that case was a legacy tax and the Court 
said, “.... this is a burden cast upon the recipient and not upon the power of the 
State to regulate.”* The Court analogized that tax to the stamp duty in property 
conveyances," obviously regarding the tax under attack as one of the lighter, revenue 
producing taxes.'? To-day, on the other hand, estate taxes are so large’4 that they 
influence to a considerable extent the conduct of those who have property to dis- 
tribute. The increase in the rates of estate taxation has resulted in regulations whether 
or not Congress intended that result. To go beyond this regulation incidental to its 
power to tax and say that Congress has the power, regardless of the size of the estate 
tax, to establish a legislative determination of presumed intention of the testator, 
when a testator has expressed no intention, is to leave the sound limits of the taxing 
power. In Knowlton v. Moore the notion that the state had the exclusive power to tax 
successions was exploded; the states, however, have retained the exclusive power to 
regulate the descent and distribution of decedents’ estates. 

Historically the states’ power to regulate estates is secure. Hamilton, the arch- 
advocate of federal power, used regulation of successions by Congress as an example 
of excessive federal power.'® When the first Judiciary Act was being considered, a long 
report by Edmund Randolph, first Attorney General, held that definition of the rights 


* Inheritance tax is a generic term, including two specific forms: the legacy tax and the 
estate tax. For a history of inheritance taxation and a discussion of its two types, see Schultz, 
Inheritance Taxation, 8 Encyc. Soc. Sci. 43 (1932). 

9178 U.S. 41 (1900). 10 Thid., at so. ! Thid., at 60. 

2 “Tf the proposition here contended for be sound, such property or dealings in relation 
thereto cannot be taxed by Congress, even in the form of a stamp duty.” Ibid. 

3 “Tt is not denied that, subject to a compliance with the limitations in the Constitution, 
the taxing power of Congress extends to all the usual objects of taxation.” Ibid., at 58. In 
Congress also this stamp tax analogy was made: “Each State has full control over the law of 
descent and distribution, and can say who shall receive a share in the property of the decedent. 
The United States has no such power. It has the power to impose excise taxes, such as a 
reasonable stamp upon a deed for the transfer of property, and probably this so-called inheri- 
tance tax will be supported in law as a tax.” 53 Cong. Rec. App. 1499 (1916). 


™ Karch, The Apportionment of Death Taxes, 54 Harv. L. Rev. 10, 22 (1940); Magill, 
Federal Regulation of Family Settlements, 4 Univ. Chi. L. Rev. 265 (1937). 


'5 “Federal regulation of inheritance is a reality today, not so much because of the collec- 
tion of taxes out of large estates, as because of what is done to avoid the collection. Congress 
passed a revenue statute without amending the elements of human nature 
inheritance without purposing to do so ” Cahn, Federal Regulation of Inheritance, 
88 U. of Pa. L. Rev. 297, 311 (1940). 

% The Federalist, No. XXXI, at 206 (Dawson ed. 1863). When the example was used the 
writer conceded that it was one “which indeed cannot easily be imagined.” 
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of property was reserved to the states.‘7 It was in the case of Armstrong v. Lear that 
Mr. Justice Story instituted the policy that federal courts will not entertain jurisdiction 
in matters of probate even in diversity of citizenship cases.'? While Congress and the 
federal courts shied away from these matters, the state legislatures have enacted stat- 
utes regulating wills and intestacy and especially the abatement of legacies and mar- 
shalling of assets.*? What assets belong to an estate, to be taxed by the Federal Gov- 
ernment, is determined by state law. When cases involving taxes on property rights 
defined by the states come before the federal courts, they do not sit “in appellate ca- 
pacity” in determining the property rights involved.** Under the former legacy tax 
statute** and under the present federal estate tax statute*’ courts have stated time and 
time again that the state is the regulator of successions. 

If Congress intended to effect any “regulation” of descent and distribution of es- 
tates by enacting the estate tax statute, this “regulation” did not extend beyond some 
broad concept of splitting of large fortunes and redistributing wealth.*4 To achieve 
this end Congress would not be required to enact minute statutory directions with 
particular attention to the actual mechanics of devolution. It can hardly be assumed 
that Congress attempted such a regulation by a provision which would merely affect 
the apportionment of the estate tax between the residuary legatee and the specific 
legatees, leaving the apportionment of the tax in cases of intestacy or of insufficiency 
of the residue either to the state or without any regulation.*s Furthermore, it is un- 
likely that Congress would undertake a regulation which, concededly, yields to a regu- 
lation made by the testator. Such regulation as may be achieved through the taxing 
power is to serve the public interest as understood by Congress. Therefore, to allow an 
individual an independent right to adopt a different intention is to be inconsistent. A 
regulation which overrides state power but yields to individual power would be a 
strange anomaly. 


*7 Am. State Papers, Misc. No. 17, at (26) (1790). 


8 12 Wheat. (U.S.) 169 (1827); United States v. Fox, 94 U.S. 315, 320 (1876); cf. De Vaughn 
v. Hutchinson, 165 U.S. 566 (1897). 

9 Cahn, op. cit. supra note 15, at 301, 302 n. 20; 1 Moore, Federal Practice § 207, at 211 
(1938); 3 ibid., at § 101.3, at 3481. 

2° See Magoun v. Illinois Trust and Savings Bank, 170 U.S. 283 (1896). Furthermore, the 
states’ power in this field is not limited by state constitutional provisions requiring uniformity 
and equality of taxation. Ibid., at 288. 

2 Paul, Federal Estate and Gift Taxation § 1.11 (1942). 

=“... in considering the power of Congress to impose death duties, we eliminate all 
thought of a greater privilege to do so than exists as to any other form of taxation, as the right 
to regulate successions is vested in the States and not in Congress.” Knowlton v. Moore, 
178 U.S. 41, 58 (1900). 

23 In Edwards v. Slocum, 264 U.S. 61, 63 (1924), Mr. Justice Holmes said, “. . . . the dis- 


tribution of the burden of taxation among the several beneficiaries is a matter of state regula- 
GOR. xs << o 


*4 Cahn, op. cit. supra note 15; Magill, op. cit. supra note 14. 

*s Mr. Justice Holmes remarked, “As to intestate successors the tax is not imposed upon 
them but precedes them and the fact that they may receive less or different sums because of 
the statute does not concern the United States.” New York Trust Co.v. Eisner, 256 U.S. 
345, 349 (1921). 
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An examination of the statute itself does not indicate any intention of Congress 
that the residuary legatee should bear the burden of the estate tax. The Clarke Amend- 
ment, now incorporated as Section 826(b) of the Internal Revenue Code, provides for 
reimbursement for “. .. . the tax or any part... . paid by, or collected out of that 
part of the estate passing to or in possession of, any person other than the execu- 
tor... .”*° to any legatee or devisee from the undistributed part of the estate or from 
shares which ordinarily would have abated in prior order. This provision might seem 
to lend weight to the argument that Congress intended payment to be made from the 
residuary estate. Similarly the words “.... it being the purpose and intent... . 
that so far as practicable and unless otherwise directed by the will of the decedent the 
tax shall be paid out of the estate before its distribution . . . .”*7 could lead to this 
conclusion. Other factors must be taken into consideration, however. First, there 
is the statutory direction that “. . . . just and equitable contribution . . . .” be made 
to the legatee who has paid all or part of the federal tax. These words contain a sug- 
gestion of proration.2* The Clarke Amendment also provides for reimbursement by 
“.... persons whose interest in the estate of the decedent would have been reduced 
if the tax had been paid before the distribution of the estate or whose interest is subject 
to equal or prior liability for the payment of taxes, debts, or other charges against the 

49 This clause must refer to local law since the federal act does not list 
the interests which are subject to prior liability. The state law defining the order or 
extent of abatement controls. Furthermore, residuary collection is feasible only in 
those cases where a residuary estate exists. 

In addition to the incorporation of state law in the Clarke Amendment, references 
to local rules are made in other portions of the act. Deductions may be made from the 
gross estate for such funeral and administration expenses, losses, indebtedness, and 
taxes “as are allowed by the laws of the jurisdiction.’’3* Furthermore, the “law of the 
jurisdiction under which the estate is administered” is invoked when determining the 
amount deductible as a gift to a charity.** These elements of control, specifically given 
toa state, which affect the amount of the federal revenue are far more significant than 
the determination of the ultimate incidence of the tax. 

Proration was specifically included in the federal act in the provision dealing with 
reimbursement to the executor by the beneficiary when insurance funds are transferred 
at death.s* This addition to the federal statute could be interpreted in two ways. It 
might indicate a congressional interest in proration.33 On the other hand, it might 
indicate that all other apportionment was excluded by limiting apportionment to this 
type of beneficiary .34 

The language of the statute is too indefinite to allow the conclusion that Congress 


*6 53 Stat. 128 (1939), 26 U.S.C.A. § 826(b) (1940). 27 Thid. 
* Conf. Rep. 1200, 64th Cong. rst Sess., at 1 (1916). 

9 53 Stat. 128 (1939), 26 U.S.C.A. 826(b) (1940) (italics added). 

3° 53 Stat 123-24 (1939), 26 U.S.C.A. § 812(b) (1940). 

#* 53 Stat. 124-25 (1939), 26 U.S.C.A. § 812(d) (1940). 

# 53 Stat. 128 (1939), 26 U.S.C.A. § 826(c) (1940). 

331 Paul, op. cit. supra note 21, at § 13.54. 


4 Karch, op. cit. supra note 14, at 25. In Bemis v. Converse, 246 Mass. 131, 134, 140 N.E. 
686, 687 (1923), the court used this argument. 
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intended to undertake any regulation of the apportionment of the tax, and still less 
that it intended to impose the entire tax upon the residuary legatee.*5 Moreover, a 
court will not presume that Congress intended to exercise a power which is constitu- 
tionally doubtful** without an express statement. 

Likewise the congressional debates do not contain any clear statement that Con- 
gress intended to regulate the apportionment of the estate tax among the heirs or 
beneficiaries. On the contrary, in their deliberations on the tax bill the legislators 
made numerous statements which indicate that they knew they might be tampering 
with a field traditionally reserved to the states.37 In the Revenue Act of 19163" the 
shift from a legacy tax to an estate tax was not made for the purpose of changing the 
incidence of the federal tax, but rather to simplify collection and to save the federal 
tax authorities the trouble of pursuing individual legatees and devisees.3* The primary 
concern of Congress was revenue, not regulation of descent and distribution of dece- 
dents’ estates.4° 

It was during these debates that a member invited the House to consider the very 
problem of determining who should bear the burden of the tax.* Since this invitation 
went unaccepted it may be assumed either that those who had spoken in favor of state 
regulation did not think the states’ control was being invaded, or that Congress was 
not interested in considering who was to be the burden bearer. More positively, Mr. 
Cordell Hull, then a member of the House, stated, “Under the general laws of descent 


38 For example, in Fidelity Union Trust Co. v. Suydam, 125 N.J. Eq. 458, 463, 6 A. (2d) 
392, 395 (1939), the court said, “. . . . the Federal estate tax is treated as though it were levied 
proportionately on all the assets entering into the assessment.” (Italics added.) In Ericson 
v. Childs, 124 Conn. 66, 77, 198 Atl. 176, 181 (1938), it was held that former decisions referring 
to the federal statute were “. . . . based upon a presumed intent found in the federal estate tax, 
that there should be an apportionment of the tax burden i 

% See the minority opinion in Snowden’s Estate, 25 Pitt. L. J. (0. s.) 81 (Orphan’s Ct. 
Allegheny Co., Pa. 1878), cited in Karch, op. cit. supra note 14, at 34. 

37 “We must always bear in mind the varying conditions in the different States, their trend 
toward taxation in general and toward special taxation in particular, their wealth, develop- 
ment, and the character of their people.” 53 Cong. Rec. App. 1406 (1916). “‘The things that 
affect us in our everyday life can be better performed by the States and municipalities, because 
they are nearer to the public. Through their personal touch and intimate knowledge, local 
officials can better discharge their duties and obligations to the people than the Federal offi- 
cials, who are far removed from the home life of the average citizen and who are more chiefly 
concerned with formulation and initiating our foreign and domestic policies.” Ibid., at 1708. 
‘*.. . . instead of surrendering to the Federal Government matters of local concern, as has be- 
come the custom of late, we should resist every effort which, if successful, will deprive the 
State of exercising power and control over matters inherently local.” Ibid., at 1709. 

38 39 Stat. 777 (1916). 

3953 Cong. Rec. 10656-57 (1916); H.R. Rep. 922, 64th Cong. 1st Sess., at 3 (1916); 
Greely, Estate Tax Apportionment in New York, 70 J. of Accountancy 309, 310 (1940); 
see Matter of Hamlin, 226 N.Y. 407, 124 N.E. 4 (1919). 

« Cahn, op. cit. supra note 15; cf. Magill, op. cit. supra note 14. Although Congress and 
the Treasury Department have not shown an intense interest beyond revenue, indirectly 
effective regulation actually exists. The regulation, however, is a general policy favoring re- 
distribution of wealth rather than any articulate regulation expressed in stated rules. 

# 53 Cong. Rec. App. 1495 (1916). 





RECENT CASES 533 


the proposed estate tax would be first taken out of the net estate before distribution 
and distribution made under the same rule that would otherwise govern it.’ These words 
do not express an intention to invade the state field of regulation of successions, nor 
do they hold that the federal estate tax be paid only out of the residuary estate when 
one exists. On the contrary, the words indicate an intention to leave the state power 
to regulate successions unimpaired, with the exception that the estate tax must first 
be paid to the Federal Government. Furthermore, although the insurance proration 
provision has been used to indicate that Congress thought of proration, actually the 
clause was inserted without any such thought. The main evil Congress sought to 
remedy was an evasion of estate taxes by testators who made testamentary gifts di- 
rectly to beneficiaries by the insurance device.** In considering the Clarke Amend- 
ment it is significant that it was adopted without Congressional comment. Supporters 
of state regulation had shown intense interest in state control of successions; they 
would certainly have commented on the fact if they had felt that the measure substi- 
tuted federal regulation. 

In the administration of estates some state courts have held that the federal statute 
provided for proration;*4 others were convinced that it imposed the burden upon the 
residue; still others, believing that the federal statute expressed no intention, deter- 
mined the problem on the basis of the state rules.4* It was to protect residuary legatees 


#53 Cong. Rec. 10657 (1916) (italics added). The remainder of Mr. Hull’s statement 
was, “Where the decedent makes a will he can allow the estate tax to fasten on his net estate 
in the same manner, or if he objects to this equitable method of imposing it upon the entire net 
estate before distribution he can insert a residuary clause or other provision in his will, the 
effect of which would more or less change the incidence of the tax.”” In these words writers have 
perceived an intent that the tax be paid out of the residue. See 1 Paul, op. cit. supra note 21» 
at § 13.54. 

“Tt has been brought to the attention of the committee that wealthy persons have and 
now anticipate resorting to this method of defeating the estate tax.” H.R. Rep. 767, 65 
Cong. 2d Sess., at 22 (1918). 

“ Commercial Trust Co. v. Millard, 122 N.J. Eq. 290, 193 Atl. 814 (1937); Gaede v. 
Carroll, 114 N.J. Eq. 524, 169 Atl. 172 (1933); Hampton’s Adm’rs v. Hampton, 188 Ky. 
199, 221 S.W. 496 (1920); Fuller v. Gale, 78 N.H. 544, 103 Atl. 308 (1918). But see Turner v. 
Cole, 118 N.J. Eq. 497, 179 Atl. 113 (1935). 

Matter of Oakes, 248 N.Y. 280, 162 N.E. 79 (1928); Farmers Loan & Trust Co. v. Win- 
throp, 238 N.Y. 488, 144 N.E. 769 (1924), cert. den. 266 U.S. 633 (1924); Bemis v. Converse, 
246 Mass. 131, 140 N.E. 686 (1923). 

Y.M.C.A, v. Davis, 264 U.S. 47 (1924). The courts’ reasoning is well illustrated in 
Hepburn v. Winthrop, 65 App. D.C. 309, 315, 83 F. (2d) 566, 572 (1936): The estate tax 
“is taken from the estate before the property is set off to the beneficiaries. It is therefore not 
& payment as to which the beneficiaries have any concern. It is not a charge against either 
legatees or distributees. But appellants say that... . it is payable out of residue; and here, 
they say, the residue consists of both real and personal property, and that each should bear 
its share of the burden. There is a reasonableness to this which Congress might very well have 
considered, but we think the answer is that Congress left the question open to action either 
by the testator in the will or by the states through statute.” In the absence of a statute or any 
direction from the testator the court followed common law precedents—charging the person- 
alty of the residue first. Again, in Plunkett v. Old Colony Trust Co., 233 Mass. 471, 476, 
124 N.E. 265, 267 (1919), the court said, “The benefaction conferred by the residuary clause 
of a will is only of that which remains after all paramount claims upon the estate of the testator 
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who were likely to be the closer relatives of a testator that the New York Decedent 
Estates Commission recommended a change in the usual common law rule which im- 
posed the burden of taxes as administration expenses on the residue.47 In making this 
recommendation, it is not surprising that this commission accepted the dictum in 
Edwards v. Slocum,* in which the federal court followed the New York courts’ rule 
that the federal tax was payable out of the residuary estate, but recognized it as a 
state judicial regulation, not a federal statutory direction.4* The court said that the 
Federal Government does not care who pays the tax; “if the legatees and devisees 
cannot agree as to the burden bearing, the state courts can settle the matter.”s 


Trusts—Powers and Obligations of Trustees—Personal Liability of Trustee upon 
Contract within Powers as Trustee—{Montana].—The defendant trust company was 
required by the terms of the trust to support the trustor’s daughter for life. This 
daughter became an invalid in 1933 and from that time until her death was cared 
for by her step-sister, with the consent of the defendant trustee. The step-sister as- 
signed her claim for these services to the plaintiff, who brought suit against the de- 
fendant personally. On the defendant’s demurrer the suit was dismissed by the trial 
court, and, on appeal to the Supreme Court of Montana, held, that a trustee is not 
personally liable upon contracts within his authority as trustee and may be sued only 
in his representative capacity. Judgment affirmed. Tuttle v. Union Bank & Trust Co.' 

This decision is contrary to the rule followed in most states that a trustee is per- 
sonally liable upon contracts within his authority unless he has stipulated to the con- 
trary,? and it appears to be the first case in which the trustee’s personal liability has 
been denied in the absence of a specific statutory basis for liability in his representa- 
tive capacity. While the court relied in part on a Montana statute‘ declaring a trustee 


The tax is a pecuniary burden or imposition laid upon the estate 
its nature it is superior to the claims of the residuary legatee. Since neither the Act of Congress 
nor the will and codicils make any other provision for the point of ultimate incidence of this 
tax, it must rest on the residue of the estate.” (Italics added.) See also Matter of Hamlin, 
226 N.Y. 407, 124 N.E. 4 (1919). 

47 Combined Reports of Commission to Investigate Defects in Laws of Estates 338 (reprint 
ed. 1928-33); 1 Paul, op. cit. supra note 21, at § 13.54. “In many cases estate taxes have com- 
pletely exhausted the residuary estate, and those whom that testator desired most to benefit 
have received nothing.” Greely, op. cit. supra note 39, at 309. 

4 264 U.S. 61 (1924), affirming Edwards v. Slocum, 287 Fed. 651, 653 (C.C.A. 2d 1923), 
where Judge Hough said, “So far as the words of this statute are concerned, the United States 
does not care who ultimately bear the weight of this tax: it announces the sum and demands 
payment from the executors 


#9 Edwards v. Slocum, 287 Fed. 651, 655 (C.C.A. 2d 1923). 

5° Tbid., at 653. This rule has been recently expressed in Northern Trust Co. v. Harrison, 
125 F. (2d) 893 (C.C.A. 7th 1942). 

* 119 P. (2d) 884 (Mont. 1941). 

? Peyser v. American Security Trust Co., 70 App. D.C. 349, 107 F. (2d) 625 (1939); Kincaid 
v. Hensel, 185 Wash. 503, 55 P. (2d) 1050 (1936); 3 Bogert, Trusts and Trustees § 712 (1935). 

3 Notes 27 and 28 infra. 


4 Mont. Rev. Code Ann. (Anderson & McFarland, 1936) § 7914; see § 7968, which pro- 
vides that ordinarily an agent is not personally liable to third persons. 
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to be a “general agent for the trust property,” it recognized that the language of the 
statute did not clearly abolish the trustee’s personal liability since a trust estate can- 
not be a principal.’ Furthermore, under an identical statute® the California courts 
have found the trustee personally liable.? Accordingly, the court in the instant case 
sought to justify its decision on additional grounds. 

Under modern code practice, the court observed, the rule of personal liability is an 
anachronism, although it was necessary when law and equity were separate. The law 
courts were reluctant to recognize the existence of the trust and viewed the trustee 
as the sole owner of the trust property.’ They concluded, therefore, that no one would 
be liable at all» if the trustee was not personally liable for the debts of the trust. At the 
same time the law courts hesitated to issue execution against the trust property because 
the cestuis que trustent were not before the court and their interests were not pro- 
tected.*° While the courts of equity were procedurally equipped for a direct action 
against the trust estate, they would ordinarily decline jurisdiction because the creditor 
had an adequate remedy at law—his right to a personal judgment against the trustee. 
It was therefore necessary for the creditor to bring an action at law to secure a personal 
judgment against the trustee, and thereafter for the trustee to seek reimbursement 
from the trust estate on his accounting or in a separate suit in equity. The court in the 
instant case, in refusing to permit the trustee to be sued personally, observed that 
this undesirable circuity of action is unnecessary today because under modern code 
practice there is no substantial objection to an action at law against the trustee in his 
representative capacity." But most courts still refuse to sanction a judgment against 
the trustee in his representative capacity in an action at law," and the limitations on a 
creditor’s right to bring a suit in equity against the trust estate still obtain." 

A creditor, however, cannot be sure of his right to obtain even a personal judgment 
against the trustee without considerable investigation. The trustee may avoid per- 
sonal liability by a stipulation in the contract with thé third person that he is not to 


5 Taylor v. Davis, 110 U.S. 330, 335 (1884); Lazenby v. Codman, 28 F. Supp. 949 (N.Y. 
1939). 

* Cal. Civ. Code (Deering, 1941) § 2267. 

Hall v. Jameson, 151 Cal. 606, 91 Pac. 518 (1907); Sterrett v. Barker, 119 Cal. 492, 51 
Pac. 695 (1897); Duncan v. Dormer, 94 Cal. App. 218, 270 Pac. 1003 (1928). “It is not be- 
lieved that these peculiar statutes have materially changed the law . . . . as far as the personal 
liability of the trustee is concerned.” 3 Bogert, Trusts and Trustees § 712, at 2108 (1935). 

* Duvall v. Craig, 2 Wheat. (U.S.) 45, 57 (1817). 

* Taylor v. Davis, 110 U.S. 330, 335 (1884). 

‘In an action against the trustee, the law court had no way of considering questions be- 
tween the trustee and the cestuis, as e.g., whether the expenditure was a proper one within 
the terms of the trust. Ferrin v. Merrick, 41 N.Y. 315 (1869); O’Brien v. Jackson, 167 N.Y. 
31, 33, 60 N.E. 238, 239 (1901). Had the court issued such an execution, its enforcement would 
have been enjoined by the equity court for this reason. Stone, A Theory of Liability of Trust 
Estates for the Contracts and Torts of the Trustee, 22 Col. L. Rev. 527, 540 (1922). 

"Tuttle v. Union Bank & Trust Co., rr9 P. (2d) 884, 888 (Mont. 1941); cf. Stitzer v. 
Whittaker, 3 Neb. Unoff. 414, 91 N.W. 713 (1902). 

™ Kirchner v. Muller, 280 N.Y. 23, 19 N.E. (2d) 665 (1939); Wolf v. Schiff Trust and 
Savings Bank, 276 Ill. App. 527 (1934). 

3 2 Scott, Trusts § 267 (1939). 
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be personally liable,"* by a similar provision contained in the trust instrument,* or 
by a contract of indemnity between the trustee and the beneficiaries." Moreover, it 
has been indicated that a trustee threatened with a personal judgment may bring a 
suit in equity to prevent the judgment being obtained and to compel the liability to 
fall on the trust property, or the cestuis, or upon such other party as the court may 
consider the appropriate bearer of the burden.?’ 

Even where the creditor is able to sue the trustee personally, the rule of personal 
liability is of doubtful advantage to him. Where the trustee is able to pay the claim 
out of his own resources, it may be easier for the creditor to collect a judgment against 
the trustee, especially if the latter is a trust company, than to collect a judgment 
against the trust estate.** But where the trustee is unable to pay, although the creditor 
may then bring a suit in equity against the trust estate,"® in some jurisdictions he must 
go through the formality of exhausting his remedy at law,?* and opinion is also divided 
as to whether the creditor’s claim against the trust estate should be made subject to 
any defenses the estate may have had to the trustee’s suit for reimbursement, had the 
trustee paid the claim. Finally, the rule of personal liability may be disadvantageous 
to the cestuis que trustent. Since the rule may compel the trustee to conduct two 
suits,” it will tend to make the fees charged by trustees higher than they otherwise 
would be.?3 


These difficulties are reflected in the modern trend away from the rule of personal 


*4 Taylor v. Davis, 110 U.S. 330 (1884); Jessup v. Smith, 223 N.Y. 203, 119 N.E. 403 
(1918). However, in some instances parol evidence is admissible to determine the intent of 
the parties, Brown v. Smith, 73 F. (2d) 524 (C.C.A. 2d 1934), noted in 34 Mich. L. Rev. 121 
(1935), while in others the intent must be clear on the face of the instrument, Hall v. Jameson, 
151 Cal. 606, gt Pac. 518 (1907). 


*s Gibson v. Charter Oak Ins. Co., 142 U.S. 326 (1892); Gwin v. Fountain, 159 Miss. 619, 


644, 126 So. 18, 22 (1930). Contra: Allegheny Tank Car Co. v. Culbertson, 288 Fed. 406 
(1923). 


63 Bogert, Trusts and Trustees § 718, at 2139 (1935). Where it is impossible to obtain a 
personal judgment against the contracting trustee because he has died or left the jurisdiction, 
most courts allow the creditor to sue the trust estate. 3 Bogert, Trusts and Trustees § 718, 
at 2141 (1935). But see Sterrett v. Barker, 119 Cal. 492, 51 Pac. 695 (1897). 


173 Bogert, Trusts and Trustees § 718, at 2133-34 (1935), citing Hobbes v. Wayet, 36 
Ch. Div. 256, 259 (1887). 


*8 A trust company would ordinarily have available a greater amount of liquid assets than 
would a trust estate. 

9 Trotter v. Lisman, 199 N.Y. 497, 92 N.E. 1052 (1910); 3 Bogert, Trusts and Trustees 
§ 716 (1935). 

7° 18 Cornell L. Q. 134 (1933). 

** Downey Co. v. 282 Beacon Street Trust, 292 Mass. 175, 197 N.E. 643 (1935); 2 Scott, 
Trusts § 268 (1939); Stone, op. cit. supra note 10, at 536 (suggesting that in this situation it 


would be appropriate to allow the judgment at law against the trustee to be satisfied out of the 
trust property); 3 Bogert, Trusts and Trustees § 716 (1935). 


In addition, the trustee is required to carry the burden of the debt until he is able to 
complete his suit for reimbursement. 


*3 3 Bogert, Trusts and Trustees § 718, at 2139 (1935). 
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liability.*4 Even while law and equity were separately administered, a few decisions 
permitted the creditor to bring contract actions directly against the trust estate.* 
This procedure has been more frequently followed in cases dealing with liability for 
torts of the trustee.*® Several states have enacted statutes allowing the trustee to be 
sued in his representative capacity,??7 and the Uniform Trust Act* provides: ““When- 
ever a trustee shall make a contract which is within his powers, . . . . and a cause of 
action shall arise thereon, the party in whose favor the cause of action has accrued 
may sue the trustee in his representative capacity, and .. . . judgment . . . . shall be 
collectible [by execution] out of the trust property.” 

The abandonment of the personal liability rule seems desirable because of the gen- 
eral policy that the liabilities resulting from the ownership of property ought to be 
borne by the holders of the beneficial interests in it.** However, although a trustee is 
like an agent in most respects, he is charged with at least one responsibility that an 
agent does not ordinarily have—that of determining the extent of the ability of his 
“principal,” the trust estate, to pay—and it may be suggested that at least in cases 


where the trustee was actually at fault in this respect, he should be charged with the 
resulting deficiency.3° 


* Scott, Trusts § 271A (1939). 


*s Wylly v. Collins, 9 Ga. 223 (1851); Manderson’s Appeal, 113 Pa. 631, 6 Atl. 893 (1886); 
Yerkes v. Richards, 170 Pa. 346, 32 Atl. 1089 (1895). However, these actions appear to have 
been considered as alternatives to—not in lieu of—the right of judgment against the trustee 
personally. 


*Treland v. Bowman & Cockrell, 130 Ky. 153, 113 S.W. 56 (1908); Smith v. Coleman, 100 
Fla. 1707, 132 So. 198 (1931); Ewing v. Foley, Inc., 115 Tex. 222, 280S.W. 499 (1926). In this 
field, the desire to release the trustee from personal risk, particularly with respect to non-negli- 
gent “business torts,” is more apparent. 


*7 Conn. Gen. Stats. (1930) § 5640; R.I. Gen. Laws (1938) c. 486, § 20; Ga. Code (1933) 
§ 108-505; N.D. Laws (1927) c. 273; Pa. L. Ann. (Purdon, Supp. 1941) tit. 20, § 1171; see 
the Uniform Negotiable Instruments Law § 20, 5 U.L.A. 137 (1936). 


*8 Section 12, 9 U.L.A. 718 (1942), has now been adopted in Louisiana, La. Gen. Stat. Ann. 
(Dart, 1939) § 9850.52; North Carolina, N.C. Code Ann. (Mitchie, 1939) § 4035(0); Nevada, 
Nev. L. (1941) c. 136, § 11; and Oklahoma, Okla. Stat. (Harlow, Supp. 1942) § 9240r. 


* In re Lincoln Trust Co., 9 F. Supp. 643, 645 (Neb. 1934); 3 Bogert, Trusts and Trustees 
§ 718 (1935); Scott, Trusts § 271A.1 (1939). 


3° In this connection see Conn. Gen. Stat. (1930) § 5640, which allows the creditor to sue 
the trustee for any deficiency. 
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Bureaucracy and Trusteeship in Large Corporations. Temporary National Economic 
Committee, Monograph No. 11. By Marshall E. Dimock* and Harold K. Hyde.t 
Washington: Government Printing Office, 1940. Pp. ix, 144. $0.30. 


What is bureaucracy? Is it an evil to fulminate against and, if possible, to eradi- 
cate, or is it merely a phrase descriptive of certain characteristics which are necessarily 
assumed by any large organization, governmental or private, which is seeking to ac- 
complish certain purposes through the united efforts of its component individuals? 
Is there good bureaucracy as well as bad bureaucracy, and is much of its alleged bad- 
ness merely the reflection of its qualities—the necessary consequence of the fact that 
the orderly pursuit of a common objective, whether by a football team, an army, a 
government bureau, or a large business corporation, must place certain limitations 
upon unbridled individual initiative? 

In Monograph No. 11 of the Temporary National Economic Committee, the au- 
thors, Messrs. Dimock and Hyde, define bureaucracy as something without good-bad 
connotations. “Bureaucracy,” they tell us, is merely a descriptive term—a shorthand 
form of referring to an organization which is “characterized by successive depart- 
ments, bureaus, and other subdivisions arranged in a hierarchy, each with its own 
particular sphere of activity and interest, and under the control of a chief,” and which 
has a tendency toward professionalization of its personnel. But they bracket this 
neutral definition with a recognition of the difficulty of writing about bureaucracy 
without falling into the popular habit of treating it as a term of opprobrium, and 
their subsequent discussion does not wholly succeed in accomplishing their announced 
“attempt to differentiate the two uses as occasion requires.” 

This vacillation in the use of the term need not trouble us greatly. What the reader 
hopes to find in a study of this kind is that the organization and the internal function- 
ing of big business will be clearly and accurately described, that the weaknesses which 
tend to appear in its organization will be diagnosed, and that—unless the authors’ 
conclusion be that bigness and efficiency are incurably incompatible—some promising 
methods by which those weaknesses may be minimized will be suggested. 

Monograph No. 11 does not purport to be more than a preliminary exploration of 
the subject. As the authors inform us in their preface, they are engaged in a much 
larger research project in the same general field, which is still incomplete. The subject 
is one which cannot be fully explored without much greater elaboration of detail than 
can be given in a study of no more than 135 pages. Not all large corporations are alike, 
and the differences between the organizational problems of a billion-dollar utility which 
has dealings with millions of consumers and those of a hundred-million-dollar locomo- 
tive works whose customers are no more numerous than those of a village store are, 


* Associate Commissioner, Immigration and Naturalization Service, United States De- 
partment of Justice; formerly Assistant Secretary of Labor, United States Department of 
Labor, and Professor of Public Administration, University of Chicago. 


t Research Analyst and Consultant, Temporary National Economic Committee. 
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for some purposes, as significant as their similarities. An undifferentiated study of 
business bureaucracy which lumps the American Telephone and Telegraph Company 
with the American Locomotive Company is much like a study of governmental bu- 
reaucracy in which the Securities and Exchange Commission, the Post Office Depart- 
ment, and the Sanitary District of Chicago are treated as birds of a feather. 

But the kind of detailed study in which the trees begin to emerge from the woods 
is not to be expected, perhaps not even to be desired, in a pioneer work of exploration. 
And Monograph No. 11 is, in many respects, a pioneer work. Studies of business or- 
ganization are not new, but Messrs. Dimock and Hyde’s method of dealing with the 
problem is new and highly illuminating. For they have brought to the study of big 
business a wide acquaintance with and thorough understanding of the problems of 
big government; Mr. Dimock, in particular, has had experience both as a govern- 
ment administrator and as a scholar whose field is public administration. Others may, 
to be sure, have hinted at the existence of some family resemblance between the organ- 
izational problems of large-scale business and those of large-scale government; but 
there is a world of difference between the first man who observed with surprise that the 
whale nourishes its young after the manner of the cow and the zoologist who has pre- 
pared himself for a scientific study of the whale’s anatomy by a thorough knowledge 
of the structure and habits of terrestrial mammals. 

What are the organizational problems and personnel problems of big business? To 
what extent are its organizational problems due merely to its sizé and hence identical 
with those confronting other large organizations, such as governmental departments 
and bureaus? To what extent are they differentiated from those of government by 
the fact that the objective of business is profit rather than public service, like that of 
the Post Office, or regulation, like that of the Interstate Commerce Commission? To 
what extent, if any, do certain modern trends which are observable in big business, 
such as the trends toward monopoly, toward diffusion of ownership, and toward 
separation between ownership and control, tend to accentuate bureaucratic evils in its 
internal functioning? It is questions of this kind that Messrs. Dimock and Hyde ask 
and seek to answer, and it is primarily the insight which they have derived from this 
mode of approach which distinguishes their work from that of other writers on business 
organization and makes Monograph No. 11 an important contribution to our knowl- 
edge of the internal functioning of big business. 

The monograph begins with three chapters which are designed to lay the ground- 
work for the later parts by summarizing the outstanding characteristics of modern 
corporate enterprise. The trend toward the giant corporation in the railroad and 
utility fields, in certain types of manufacturing, in finance, and, to a more limited ex- 
tent, in retail selling, is described, largely on the basis of materials derived from the 
studies of the National Resources Committee. The relevance of this matter of bigness 
to bureaucracy is obvious enough, but the extent, if any, to which other matters dealt 
with in the first chapter, such as the interrelations between corporations and their 
relations with investment bankers and financial institutions, may tend to accentuate 
undesirable characteristics of bureaucracy is nowhere explored. 

Chapters II and III are concerned with diffusion of ownership and with separation 
of ownership and control. It is unfortunate that the authors did not, in this connec- 
tion, have available for their use the TNEC Monograph No. 29. That monograph, a 
study made under the auspices of the SEC, demonstrates that the separation of 
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the ownership and the control of our two hundred largest non-financial corporations 
is somewhat less complete than had been indicated in certain earlier studies on which 
Messrs. Dimock and Hyde rely. Monograph No. 29 supports the findings of other 
investigators that the managers of our largest corporations rarely hold any substantial 
percentage of their shares, but it also demonstrates that, in a large percentage of these 
corporations, a majority share interest or a sufficient minority share interest to consti- 
tute effective control is held, directly or through a holding company, by the members 
of a single family or by some closely associated group. Even in these corporations, the 
separation between ownership and control may be substantial, as, for example, where 
a family holding company which controls a group of industrial enterprises is itself 
controlled by a member of the family who has a relatively small minority interest in 
the holding company.' Moreover, as Messrs. Dimock and Hyde point out, control 
by a compact minority sometimes proves to be ineffective if the managers assert their 
independence of the minority. Nevertheless, Monograph No. 29 does indicate that the 
picture which is often presented to us as an accurate likeness of most of our giant 
corporations—a picture of a non-shareholding management which is subject to no 
substantial control by any group of shareholders—however true to life it may be for 
such enterprises as the American Telephone and Telegraph Company, is far from 
being a perfect image of all, or nearly all, giant corporations. This necessary modifica- 
tion of the control picture is of considerable importance with respect to problems of 
trusteeship and with respect to problems of bureaucracy as well, if we accept the au- 
thors’ view that the inability of those who have substantial ownership interests to ex- 
ert pressure on management tends to make the management indifferent to the exist- 
ence of bureaucratic wastes. 

In the middle of Chapter IT, the authors shift the scene suddenly from diffusion of 
ownership to the theory of monopolistic or imperfect competition as expounded by 
recent economic writers. Although the exposition of that theory is assumed to be 
relevant to the subject of the monograph, we are not enlightened as to the manner 
in which monopolistic competition, as distinct from monopoly, tends to increase the 
evils associated with bureaucracy. Monopolistic competition—competition between 
a small number of large enterprises—largely eliminates price cutting, but has much 
less effect on other forms of competition. The managers of a wholly monopolistic enter- 
prise may have relatively little incentive to attempt to eliminate bureaucratic wastes, 
but the competitive spur to efficiency would not seem to be removed by the fact that 
large competitors tend to compete in quality of product and in advertising technique 
rather than by means of price wars. 

With Chapter IV we pass from a general description of the nature and external 
behavior of the modern giant corporation to a study of its administrative mechanisms. 
The study seeks to determine how far these mechanisms are bureaucratic in the non- 
derogatory sense and to what extent they tend to display those imperfections of which 
we are thinking when we use the term bureaucracy, as we commonly do, as a term of 
reproach. 

That large corporations are and must be bureaucracies in the first sense is indubita- 
ble. Subdivision of function and gradations of authority are necessary for the success- 
ful carrying on of large-scale operations of a complicated character. Power to control 


* TNEC, Monograph No. 29, The Distribution of Ownership in the 200 Largest Nonfi- 
nancial Corporations 103 et seq. (1940). 
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subordinates is essential, and power to fire them at will generally exists and is widely 
regarded as promotive of efficiency. Professionalization of executive personnel is less 
universal, but it tends to increase as ownership and management become more widely 
separated so that the higher executives are themselves professional administrators 
rather than “political” appointees of dominant shareholders. Furthermore, a compli- 
cated organization requires rules, since the attempt to operate without rules will 
lead to one of two evils. Either subordinates will be vested with uncontrolled discre- 
tion and will frequently exercise that discretion in ways which are inconsistent with 
the purposes of the enterprise as a whole, or, if subordinates are neither given rules for 
their guidance nor permission to exercise their own judgment, the chief executive will 
be subjected to the intolerable burden of making a multitude of decisions about mat- 
ters of detail. Moreover, rules may often be necessary in order to give assurance that 
the activities of the business will conform to some externally imposed standard, such as 
the obligation of equality in the treatment of consumers which the law imposes on 
public utilities. 

It is unfortunately true that, in business as in government, a system of rules tends 
to become unwieldy and to be followed blindly without reference to its real purpose. 
On the other hand, despite the existence of rules, departmentalization of a business 
tends to produce malcoordination between the various parts of an enterprise, with the 
head of each department seeking to make an individual showing with little regard to 
the long-range advantage to the concern as a whole. Thus corporate bureaucracy, no 
less than governmental bureaucracy, develops evils which the authors examine in more 
detail under the separate heads of structural and personnel causes of bureaucracy 
(here used by the authors as a term of reproach). 

“The causes of bureaucracy,” they tell us, “may be roughly classified as structural 
and personnel, though it must be recognized that the division is chiefly one of 
convenience.” Generally speaking, size leads to structural complexity, and struc- 
tural complexity involves the danger of bureaucratic inflexibility. Furthermore, the 
tendency towards bureaucratic inefficiency is said to be increased by separation be- 
tween ownership and control which lessens the pressure on management to reduce costs 
and by the diffusion of authority which may exist between management and an outside 
body, such as a utility commission or a labor union. 

There are also more specific structural problems. If all action has to clear through 
hierarchical channels, the result is red tape and delay, as well as the risk that proposals 
which must pass through many minds before they can be adopted may be incom- 
pletely understood and wrongly interpreted by those who have the final power of 
adopting them. On the other hand, confusion and conflict are likely to result if too 
many short cuts are allowed. Furthermore, in any large-scale enterprise, personal re- 
lationships become formalized, and administration by rules must be substituted for 
management by direct contact with subordinates. Large corporations must have rules, 
but the systematization which rules bring about has serious disadvantages. Contrari- 
wise, inadequate definition of the scope of the authority of a particular executive— 
what in government would be called inadequately formulated jurisdictional rules— 
tends to confusion, although some executives insist that relations between men at or 
near the top should be informal. 

Bureaucracy may also be inefficient, not because of structural difficulties, but be- 
cause of inadequate personnel. So, though the authors fail to note the fact, may any 
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enterprise, including that in which a single individual is capital, labor, and manage- 
ment rolled into one. But a hierarchy creates special personnel problems. It neces- 
sitates a system for recruiting the higher executives, and the system should be such as 
to produce the best possible results. In this connection, Messrs. Dimock and Hyde 
furnish us with data to the effect that the chief executives of thirty-five supposedly 
typical giant corporations were appointed at an average age of fifty years, which is 
about the same age as that at which federal cabinet officers are appointed and some- 
what above that of bureau chiefs. The corporate executives usually stay in office longer 
than the cabinet officers and apparently longer than the bureau chiefs, and it is suggest- 
ed that corporate chief executives, particularly railroad presidents, tend to be some- 
what older than is desirable. Moreover, the common practice of recruiting such execu- 
tives from within the corporation often brings to the top specialists who lack breadth of 
outlook. In this respect, corporations resemble government bureaus rather than gov- 
ernment departments, since the heads of the latter are political appointees who do not 
come up through the ranks and often more than compensate for their lack of technical 
knowledge by their broader experience. 

Another fault in personnel policy which is characteristic of large corporations as 
well as governments is an undue tendency towards promotion by seniority, which 
means that promotion is slow as well as, in many cases, undeserved. In this connection 
the data presented appear to support the authors’ rather surprising statement that 
seniority is as large a factor in the promotion of corporate executives as it is in pro- 
motion to the headship of non-political government bureaus. Although the authors 
are of the opinion that corporate executives reach the top of the ladder at too ad- 
vanced an age, they believe that the length of time for which most of them retain their 
positions—which is somewhat longer than that of non-political government officials of 
more or less comparable rank—is in general a favorable factor in the situation. 

Another important question is whether the rewards of the corporate executive are 
sufficient to attract men of high-grade executive talent. Monetary compensation is, 
in general, high, but varies widely as between corporations. The result of such varia- 
tion, in combination with the tendency towards inbreeding, is that high monetary re- 
wards given to the men at or near the top of one giant corporation do not serve as in- 
centives for junior executives in others. Security of tenure, at least in the higher ranks, 
is such as should be highly satisfactory from the standpoint of the officials concerned 
and the prestige which attaches to major corporate positions is sufficient to make such 
positions inviting goals. 

The chief weaknesses in corporate personnel policy with respect to the selection 
of the higher executives that stand out from this survey are the attempt to make 
broad-gauge executives out of specialists and too much reliance on seniority as 4 
method of promotion. Moreover, leaders cannot lead unless the rank and file will 
follow, a reflection which causes the authors to consider the morale of the employees 
of large corporations. This subject, which involves the whole problem of labor rela- 
tions, is obviously too large to be dealt with adequately in a few pages. The authors 
do, however, present data with regard to turnover which tend to prove that the morale 
of the employees of large corporations is no worse than that of the employees of small 
ones, so that size in this connection does not appear to be a factor in causing inefli- 
ciency as a result of low morale. Rigidity of human habits is cited as an additional 
personnel cause of bureaucratic deficiencies—thereby ignoring the fact that the small 
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shopkeeper may be as hidebound in his business habits as the managers of a corporate 
leviathan. Absence of competitive pressure is also referred to, but the extent to which 
big business is non-competitive in other matters than price policies is not explored. 

At this point the authors turn their attention to managerial correctives of bu- 
reaucracy, which are again divided into structural and personnel factors. On the struc- 
tural side, it is suggested that greater definition of the exact scope of authority, even of 
the higher executives, is desirable; that every large corporation should establish proce- 
dures for periodic reexamination of corporate policies and practices; that initiative 
should be encouraged even to the extent of permitting a certain amount of disobedience 
to rules, provided the disobedience is justified by results; that improved methods for 
measuring results be instituted; that informal contacts between departments be en- 
couraged; that authority be decentralized as much as possible; and that more emphasis 
be placed on adapting rules to customer desires—a suggestion which indicates that the 
authors are inclined to think of the giant corporation in terms of the American Tele- 
phone and Telegraph Company rather than in terms of a producer of ten-thousand- 
ton freighters. 

On the personnel side, the authors deplore the fact that labor unions generally in- 
sist on seniority as the chief criterion for promotion. They make no attempt, however, 
to show the extent to which the group from whom the higher executives are recruited 
at present is subject to labor union rules. Insofar as management is unfettered by 
such union restrictions, it is exhorted to follow the practice of those concerns which 
have devised systematic rating tests as a substitute for promotion by seniority. Re- 
cruiting of many executives from smaller concerns is advocated, and the successful 
results of the growing trend toward recruiting college graduates are adverted to. 
Whether the method has been successful because most able young men go to college 
or because college training develops managerial ability is not explored. Perhaps the 
question is, from the point of view of corporate personnel policy, an irrelevant one. 

A number of suggestions are made about labor policies which may be adopted with 
a view to improving labor morale. Most of these are sound enough, but many of them 
seem little related to the problem of bureaucracy. Unintelligent treatment of labor is 
not peculiar to big business» No doubt the tendency towards dehumanized relations 
increases with size, but the more direct and personal relationship between the small 
entrepreneur and his employees does not necessarily lead to the sort of sympathetic 
understanding of the employees’ point of view which the authors have in mind. 

Such—apart from the rather inadequate final chapters which deal with trusteeship 
—is the scope of the monograph. In what respects does it increase our understanding 
of the subject? Part I, “The Nature and Scope of Big Business,”’ does not purport to 
be anything but a summary of the researches and conclusions of earlier writers, such 
as Berle and Means. On the other hand, Parts II and III, which relate to causes and 
correctives of bureaucracy, are, in the main, the products of the authors’ own research 
and of their own thinking. As has been stated earlier, the novelty of their approach is 
found primarily in their making use of their knowledge of big government to illuminate 
their study of big business and secondarily in their attempt to correlate the materials 
in Part I, which deal with such matters as monopoly and separation of ownership and 
control, with problems of bureaucracy. The latter effort has not been highly success- 
ful, partly because they have been content to assert rather than to demonstrate that 
both monopoly and freedom of managers from shareholder control seriously accentuate 
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bureaucratic evils, partly because they have leaped too hastily to the conclusion that 
monopolistic competition resembles monopoly in tending to induce bureaucratic sloth 
—a proposition which does not necessarily follow from economists’ demonstrations 
that monopolistic competition closely resembles monopoly in substituting adminis- 
tered prices for market prices. Their attempt to correlate the conclusions of writers 
like Berle and Means about ownership and control and those of writers like Edward 
Chamberlain about competition with problems of bureaucracy is worth while; but it 
is useful for its suggestion of problems for further study, rather than because the au- 
thors’ own explorations in that particular direction have led to any important dis- 
coveries. 

The authors stand on much firmer ground in comparing business with govern- 
ment, for, in using materials about governmental organization to illuminate problems 
of business organization, they are drawing on their own knowledge as experts. Their 
study makes it clear that most of the problems of business administration, like most 
of the problems of public administration, result from the difficulties which confront 
the administrator by reason of the size and complexity of the organization which he is 
attempting to manage. The need for maintaining a nice balance between the chaos of 
unlimited discretion and the red tape and rigidity which result from blind adherence 
to an elaborate code of rules and the difficulty of maintaining such balance are as char- 
acteristic of big business as of big government. The techniques which are available to 
the administrator for minimizing these difficulties—techniques which will enable him 
to delegate discretion and to devise effective methods of checking up on the manner 
in which it is being used and enable him, in addition, to formulate rules which will 
sufficiently systematize operations without at the same time forcing superficially sim- 
ilar but fundamentally unlike cases into the same Procrustean bed—are substantially 
identical for government and for business. The personnel problems which confront 
the corporation and the government bureau are fundamentally alike, even though the 
external pressures which compel the public administrator to adopt certain personnel 
policies are somewhat different from those to which the corporate executive is sub- 
jected. All this Messrs. Dimock and Hyde have convincingly demonstrated. 

But there is another aspect of governmental administration which needs to be con- 
sidered before any comparison between public and private administration can be re- 
garded as complete. The public administrator, particularly the administrator who 
presides over a regulatory body, such as the ICC or the SEC, is subject to a special type 
of pressure to administer by rule rather than by permitting himself or his subordinates 
to exercise broad discretionary powers. An administrative agency whose function is 
to carry out a legislatively declared policy of interfering with the desire of the citizen 
to do as he pleases is subject not only to statutory restrictions on the procedures which 
it may adopt but to more generalized limitations arising out of the conceptions of jus- 
tice which are implicit in such phrases as due process and equal protection of the laws. 
On the other hand, dealings between business enterprises and their customers are con- 
ducted, in the main, on a basis of bargain, with no legal compulsion to establish rules 
or standards that are designed to assure that all comers will be treated alike under sim- 
ilar circumstances. 

A public administrator who exercised his licensing power over laundries in the dis- 
criminatory manner of the Board of Supervisors of San Francisco of a half-century ago 
would meet with stern judicial reproof based on the high principle that what is sauce 
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for John Doe must be sauce for Yick Wo as well. The managers of a washing machine 
company are under no similar legal duty to justify any unequal treatment of laundries 
in which they may choose to indulge.’ ‘““A government of laws and not of men” is not 
an ideal with which corporate business need concern itself in its dealings with its cus- 
tomers. Governments make and enforce laws; business makes bargains. The distinc- 
tion may seem unreal to one who is blacklisted by a business enterprise which is his 
only available source of supply, but for the most part the law declines to view his 
protests as legally well-grounded. 

No doubt there are many reasons which make it impracticable for a large business 
organization, particularly one which deals in consumers’ goods, to adopt sales policies 
which closely resemble the haggling of a merchant in an Oriental bazaar. It is neverthe- 
less true that one has not fully explored the extent to which the business and the gov- 
ernment administrator are under similar pressures to establish a system of rules until 
he has considered how far governmental agencies are subject in their dealings with the 
public to obligations from which business enterprises are, for the most part, immune. 

What has just been said is not intended as a criticism of Monograph No. 11. Its 
subject is business, not business and government. Governmental analogies are em- 
ployed merely for the light which they shed on problems of business management, and 
an inquiry into the extent to which the public administrator is subject to certain lega} 
restrictions from which the business administrator is free would have had little value 
in illuminating our understanding of the problems of business administration. It is 
intended rather as a suggestion that the question is appropriate for consideration in 
some future comparative study of public and private administration than as an inti- 
mation that Messrs. Dimock and Hyde’s analysis of corporate bureaucracy is in- 
juriously affected by their failure to examine matters which they could reasonably re- 
gard as having but little relation to their objective. 

As I have indicated above, the authors’ diagnosis of the nature and defects of 
corporate bureaucracy is followed by a consideration of methods by which those de- 
fects could be remedied or ameliorated. The proposals which they make are of a 
hortatory rather than of a regulatory nature. No legislation or governmental action 
is advocated apart from the suggestion that the Department of Commerce might 
“establish a unit to study problems of administration and to give expert advice and 
aid to executives who ask for it.”” The tacit assumption is that the controlling forces 
in giant corporations—whether they be dominant shareholders or chief executives— 
have an interest in eliminating the bureaucratic evils described and need only to be 
properly advised as to what reform measures to adopt. With respect to the problems 
of bureaucracy, as distinct from those of trusteeship, the assumption seems, for the 
most part, a justifiable one. Where executive management is subject to effective 
shareholder control, it is under pressure to reduce inefficiencies which have the effect 
of diminishing profits. Where, as is frequently the case, it is largely independent of 


* Yick Wo v. Hopkins, 118 U.S. 356 (1886). 

3 The Robinson-Patman Act, 49 Stat. 1526 (1936), 15 U.S.C.A. §§ 13, 13a, 13b, 21a (1941), 
does, of course, restrict the legal right of sellers who are engaged in interstate commerce to in- 
dulge in price discrimination. That act is not, however, based on any theory that customers are 
entitled to equality of treatment, but on the theory that price discriminations are objectionable 
because they tend to encourage monopoly. Public utility rate regulations and wartime price 
control are in a different category. 
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shareholder control and its own security holdings are negligible in amount, it can, if it 
chooses, afford to be indifferent to bureaucratic wastes so long as the effect on earnings 
is not so serious as to threaten the enterprise with disaster. But even managers who 
are so situated are likely to be men who desire power, glory, and the satisfaction 
which is derived from achievement. And whether the achievement ‘which they most 
desire be maximum output, superiority of product, or maximum profits—whether, for 
example, they conceive “the world’s greatest newspaper” in terms of circulation, qual- 
itative preeminence, or net income—bureaucratic inefficiency in the hierarchy of which 
they are the directing heads will tend to frustrate the attainment of their objectives. 

It is quite otherwise with respect to trusteeship, which is the subject of the last 
part of the monograph. Tell a corporate manager that, owing to faulty administra- 
tive methods, his subordinates are not carrying out his policies effectively, and he will 
be impressed and interested—if you can prove your case. But tell him that he is not 
himself living up to his obligations of trusteeship and that he ought to do better even 
though no adequate machinery may exist for compelling him to do so, and his answer 
— if his conscience is an elastic one—may quite reasonably be, “Why should I?” 

Moreover, for whom are corporate managers trustees? The authors, without much 
discussion, assume the validity of the statement that the managers are trustees not 
only for the shareholders, but also for labor and for the public, particularly the public 
in its capacity as consumer. This conception of the managers’ position should appeal 
strongly to those who both recognize and approve of the fact that, at least until 1933, 
the managers of big business were the dominant group in our modern American so- 
ciety. In any society which deserves to be called a civilization, power implies re- 
sponsibility. One who accepts as right and proper a state of affairs in which corporate 
executives are vested with enormous power to affect the lives of laborers and con- 
sumers is thus morally bound to insist that the managers have responsibilities toward 
the members of these groups. 

In the spring of 1932, at a time when the Government of the United States seemed 
practically to have abdicated when face to face with an economic crisis of devastating 
character and to have left the task of bringing about recovery to our business leaders, 
I was rash enough to suggest that our law of business corporations, although tradi- 
tionally based on the theory that the function of business managers is to maximize 
profits for the benefit of shareholders, might develop a broader view which would make 
the proposition that corporate managers are, to some extent, trustees for labor and for 
the consumer more than meaningless rhetoric.‘ The legal difficulties which were in- 
volved were clear enough, as Mr. A. A. Berle was quick to point out.s 

The events of the last ten years have weakened the argument that large corpora- 
tions represent what Mr. Berle has called “industrial government” and that we should 
accept that situation and seek to find methods for making the governors accept re- 
sponsibility with respect to the governed. It was not to industrial government, as 
represented by corporate managers, but to political government that the nation looked 
for leadership when the acute depression of 1932 became the crisis of March, 1933. 
Since that time, the implementing of the obligations of business toward labor has 


4 Dodd, For Whom Are Corporate Managers Trustees?, 45 Harv. L. Rev. 1145 (1932). 


5 Berle, For Whom Corporate Managers Are Trustees: A Note, 45 Harv. L. Rev. 1365 
(1932); cf. Berle and Means, The Modern Corporation and Private Property bk. 4 (1932). 





BOOK REVIEWS 547 


been accomplished by means other than treating business managers as in some measure 
fiduciaries for their employees. It has been accomplished in part by granting labor 
certain specific statutory rights which business corporations and their managers are 
bound to respect, and in part by encouraging labor to organize so that it may bargain 
with management on something like equal terms. 

The social philosophy which is inherent in such legislation as minimum wage laws 
may, indeed, be broadly described as a philosophy of trusteeship in that such legisla- 
tion treats the laborer as one who is equitably entitled to at least a certain minimum 
share in the receipts of business enterprise. But, legally and practically, there is a 
wide difference between the fiduciary obligation which a trustee owes to a beneficiary— 
the obligation to administer the trust fund so as to secure to the latter the largest pos- 
sible return which is consistent with safety—and the obligation which the modern 
corporation and its managers owe to labor—the obligation to give recognition to cer- 
tain specific claims which are accorded to labor by modern legislation. If corporate 
managers should concede that a certain suggested course of action would increase both 
short-term and long-term earnings available to shareholders, that it would have no 
tendency to produce the sort of unfavorable public reaction which might injure the 
corporation as a money-making enterprise, and that it would neither violate any rule 
of law nor the contract rights of any person, including those of the managers them- 
selves, the managers ought, according to orthodox trusteeship principles, to pursue 
that course of action in the interest of the shareholders. But there is no similar legal 
duty to pursue a course of action which would enable the corporation to benefit its 
employees by raising wages. 

Trusteeship for consumers is no less a misnomer than trusteeship for employees. 
Consumers have, to be sure, in the last decade acquired a number of new legal rights, 
which now, in this time of war-induced scarcity, include, in the case of certain com- 
modities, the right not to be charged more than a governmentally fixed price by any 
seller, large or small, corporate or individual. Labor and the consuming public have 
thus strengthened their legal position as against business enterprises, but to call the 
relationship thus created a trust is, to lawyers, to indulge in as misleading a metaphor 
as the now discredited thesis that corporate capital is a trust fund for creditors. 

But Monograph No. 11 is not a legal treatise, and its authors are justified, for their 
purposes, in referring to the obligations which managers or the enterprises which they 
direct owe to labor and to the public as coming within the scope of what may be loosely 
called trusteeship. From their standpoint, the question is not one of terminology but 
of the obligations which are or should be imposed on management to give heed to 
the interests of shareholders, of laborers, and of consumers, and of the extent to which 
the authors’ administrative proposals for implementing those obligations are desirable 
and practicable. 

Messrs. Dimock and Hyde, like many other critics of our current directorial mores, 
are convinced that the trusteeship of directors would be lived up to more effectively 
in practice if corporations had persons other than officers on their boards, if no indi- 
vidual held more than a fixed maximum of directorships, and if directors were paid 
and were expected to earn their pay. Their hope that it may be possible to secure 
these results by adequate publicity seems overly optimistic. They make little attempt 
to explore the question of how and at whose instigation officer boards, multiple direc- 
torships, and inactive directorships have come to pass and whether those who are re- 
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sponsible for their prevalence are likely to be moved by exhortation or publicity. In 
fact, they reveal their own doubts by suggesting that, if exhortation fail, federal legis- 
lation be enacted to compel corporations engaged in interstate commerce to elect a 
certain number of non-officer directors, to limit the number of directorships which one 
person may hold, and to enhance, in some unspecified way, the shareholders’ privilege 
of electing directors. Such legislation might be useful, but it would have little effect 
on the central problem of trusteeship, which—speaking now of trusteeship for share- 
holders—is the difficulty of finding effective legal controls for implementing the obliga- 
tions of men in possession and control toward absentee owners who are their theoreti- 
cal masters. 

Less tentatively, and without waiting for the results of a preliminary hortatory 
effort by the committee, the authors recommend that Congress enact legislation re- 
quiring corporations engaged in interstate commerce to furnish their shareholders with 
data on their directors, including qualifications, other directorships held, and attend- 
ance at board meetings; that such corporations also make public information about 
certain items, including wage rates; that the Bureau of Standards conduct compre- 
hensive tests on products and make public the results; and that the standards of the 
accounting profession be improved. 

The first suggestion goes somewhat beyond the requirements of the proxy rules of 
the SEC, which are now applicable to cases in which shareholders are asked to author- 
ize proxy holders to reelect members of the existing board. Since small shareholders 
in large corporations rarely have any practicable alternative to reelecting the present 
board if the controlling group desires such reelection, the value of the proposal that 
they be given such additional information is somewhat limited. In what amounts to a 
one-party election, information given to the electors about the official party candi- 
dates is of little use in enabling them to reject the candidates. A requirement of pub- 
licity as to such matters as attendance of directors at meetings might, however, have 
considerable tendency to bring the inactive directorship into disrepute despite the fact 
that such directors could not easily be retired if the dominant management group 
should choose to insert their names in the proxies as candidates for reelection. There 
would seem to be no doubt that, in the case of corporations whose shares are registered 
on an exchange, the SEC could compel the disclosure of such information by an amend- 
ment to its present proxy rules. The accounting problem, also, is one that the com- 
mission can deal with effectively, as it is now doing. 

The proposed publication of information about wages, on the other hand, is foreign 
to the commission’s duties as the guardian of the interests of investors and is linked 
up with the authors’ theory of management’s trusteeship for labor. There would seem 
to be little merit in the authors’ suggestion that such information would disclose em- 
ployment opportunities to workers, for a corporation which needs workers and is pre- 
pared to pay them well will, as a matter of self-interest, reveal enough of the facts to 
acquaint prospective workers with the situation. The proposal would, as the authors 
remark, “shine the white light of publicity upon the substandard employer,” but it 
may be questioned whether the result would be an unmixed blessing. Many employers 
pay substandard wages because the receipts from the business are substandard, and 
their employees often knowingly accept the situation rather than make demands 
which might, if granted, force the employer into bankruptcy. In such a situation, it is 
doubtful whether anyone would gain by publication of the facts. 
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A further suggestion is that the Bureau of Standards or some similar body make and 
publish tests of the quality of the products made by each manufacturer. This is the 
only concrete proposal which is designed to implement the theory of trusteeship for 
consumers. The suggestion is interesting, but the difficulties which would be involved 
in any attempt to put it into effect are much greater than the authors recognize. 

The fact that it is only in the field of trusteeship, as distinct from that of bu- 
reaucracy, that Messrs. Dimock and Hyde suggest legislative measures makes the trus- 
teeship portion of their monograph of somewhat greater professional interest to law- 
yers than the bureaucracy part. The trusteeship proposals are, however, for the most 
part, either relatively unimportant or, like the Bureau of Standards suggestion, too 
foreign to the primary subject of the authors’ research to gain any strength from their 
studies. The bureaucracy portion of the monograph, on the other hand, is a substantial 
contribution to our knowledge of the internal organization of the giant corporation, 
of the problems to which the inevitable complexity of that organization gives rise, 
and of the methods by which defects that are characteristic of corporate administration 
may be minimized, insofar as those human beings within the corporation who have 
power to introduce administrative reforms have sufficient incentive to adopt the role 
of reformers. 

E. Merricx Dopp{ 


Federal Estate and Gift Taxation. Vols. 1 and 2. By Randolph E. Paul.* Boston: 

Little, Brown & Co., 1942. Pp. xx, 818; x, 819-1615. $20.00. 

Statutory subjects are the delight of publishers of services, and the despair of au- 
thors. The sections of the statute provide not only a ready-made outline, but a series 
of neat pegs on which to hang digests of interpretative cases. Annual revisions of the 
statute and daily accretions of new cases only make the service indispensable and re- 
quire regular new editions. The volume of digests may become tremendous (and has, 
in the field of federal taxation); but that is primarily the reader’s problem. If he is to 
specialize in this field, he ought to be a tough fellow, and to have grown up with the 
subject, so that he knows by experience and instinct the little variations in successive 
acts and in successive courts; why a decision in 1933 by Mr. Justice Cardozo is a good 
precedent; a decision by Mr. Justice Sutherland in 1932 is a doubtful one; and a 
decision by Mr. Justice Sutherland in 1935 is not to be relied on at all. Authors who 
have wished to interpret the principal federal taxes, however, and not merely to digest 
decisions, are plagued not only by the complexity of the subject—the number and the 
range of statutes and decisions—but by the amount of good, honest, legal reasoning 
and analysis that can be devoted to each of the great number of important topics 
The desire to be thorough has led to a recent flow of essays and studies and law review 
articles, rather than to an integrated consideration of some tax in all its various as- 


t Professor of Law, Harvard University. 


* Assistant to the Secretary of the Treasury; Visiting Sterling Lecturer on Taxation at 
Yale University School of Law. 


* Burnet v. Guggenheim, 288 U.S. 280 (1933). 
? Heiner v. Donnan, 285 U.S. 312 (1932). 


3 Helvering v. St. Louis Union Trust Co., 296 U.S. 39 (1935), overruled in Helveringv . 
Hallock, 309 U.S. 106 (1940). 
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pects. Mr. Paul has been a leader in this kind of writing. His present book is a major 
contribution of the other sort—a thorough, complete discussion of the complications 
attendant upon federal taxes upon transfers of property by gift and at death. 

The field is a happy one for a lawyer of Mr. Paul’s learning and experience. Al- 
though all family settlements and transfers must be drawn with an eye on these two 
federal taxes, there has not been the overwhelming amount of litigation over details 
here that exists in the case of the income tax. Mr. Paul cites about 3,600 decisions, and 
presumably that is all the quarter-century has given us. Statutory changes have also 
been much less common here than in the income tax. Hence an intelligent lawyer can 
not only get on top of the subject, and write with that clarity which is the product of 
understanding; but he can afford to devote a dozen or so pages to the Sanford case,‘ 
nine to the Guggenheim case,’ twenty-five to the Hallock case,‘ and so on. He can de- 
velop statutory history fully; he can present his own ideas on the proper future devel- 
opment of each phase of the tax; he can note the undecided problems, as well as discuss 
at length what has been decided. In other words, he can give to other lawyers who 
have not lived in the field for twenty-five years the background and the analysis they 
must have for the daily task. In addition, if he is Mr. Paul, he will still have space to 
annotate every sentence exhaustively and even amusingly, not only with decisions but 
with the-writings of Mr. Justice Holmes, Judge Jerome Frank, Sir William Blackstone, 
and Messrs. Wu, Vanoni, and Demogue, to mention a few out of hundreds of authors 
cited. 

The organization of the book is essentially orthodox. There are chapters on each 
of the major forms of transfer subject to the estate tax, on deductions, practice and 
procedure in the bureau and in the courts; three chapters on the gift tax; and a final 
chapter on valuations. Each of these chapters is an exhaustive, scholarly treatment 
of its subject. Mr. Paul has not only collected the relevant material from statutes, 
regulations, rulings, decisions, and articles, but he puts at the reader’s disposal his 
own conclusions and suggestions. His ideas are assembled in Chapter 1, General His- 
tory and Description, and in conclusions to subsequent specific chapters. His point of 
view is that of an experienced tax administrator—he describes the current defects in 
the tax laws and tells how they might be improved. He devotes no space to advising 
how taxes may be saved, for he is obviously uninterested in that aspect of his subject. 
Certainly in some instances even a dispassionate author might have said more for the 
taxpayer. For example, the present law as to deductions for charitable pledges has 
been left by the Court in a quite unsatisfactory condition; it ought to be remedied. 
Mr. Paul notes the point, but makes little of it. The book does not make clear when 
statutory retroactivity is permissible, when constitutionally objectionable. Insurance 
by business partners or by a corporation of its officers could have been given more 
comprehensive treatment. These are minor defects; the main point is that the author’s 
analysis will be useful to a tax lawyer long after tax avoidance manuals have become 
obsolete. 

Most of Mr. Paul’s suggestions for improvements in the law are good. The estate 
tax and gift tax should at least be correlated and better still combined. The estate 


4 Estate of Sanford v. Com’r, 308 U.S. 39 (1939). 


5 Burnet v. Guggenheim, 288 U.S. 280 (1933). 
6 Helvering v. Hallock, 309 U.S. 106 (1940). 
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tax should be clarified. The provisions dealing with powers of appointment must be 
broadened, and tightened; and it is part of the job to reconsider the whole method of 
taxing life and remainder interests. The insurance section should be redrawn so that 
it says what it means. The deduction provisions require rewriting. Mr. Paul does not 
perhaps sufficiently recognize that the taxing provisions might be drawn in much more 
general terms, while this Supreme Court sits; but the deduction provisions must either 
be more specifically stated, or else specific authority must be conferred on the commis- 
sioner to make regulations. Mr. Paul’s discussion of tax avoidance in the first chapter 
is somewhat too hortatory. Although, like Mr. Justice Holmes, he disclaims any in- 
tention of placing his discussion on moral grounds, he obviously feels a strong distaste 
for those who seek to discount the price we must pay for civilization. Finally, I would 
have liked to see more discussion of the effect on the gift tax and the estate tax of 
Douglas v. Willcuts,’ and the Clifford* and Horst? cases. The comment on the latter, 
“In such cases the gift tax has no function to fulfill,” is incomprehensible to me. 

The mechanical features of the books are generally excellent. There is a 10o-page 
index, much above the average; a 30-page author-index; and a 100-page table of cases, 
additionally useful because the original citations are included. The publishers should 
have inserted page references in the table of contents, but the sections are fairly easy 
to find. Altogether the books are a fine piece of work, well-written, thorough, informa- 
tive, suggestive. 

ROSWELL Macitt 


Cases and Materials on Labor Law. By Charles O. Gregory.* Chicago: University 
of Chicago Bookstore, 1941. Pp. v, 721. $6.00. 


Labor Cases and Materials. By Carl Raushenbushft and Emanuel Stein.§ New York: 

F. S. Crofts & Co., 1941. Pp. xvi, 674. $4.00. 

John Chipman Gray once remarked that constitutional law was not law at all, 
it was a study of politics. In a sense this is particularly true of those aspects of constitu- 
tional law which impinge upon the law of labor relations. In the past few years such 
well-imbedded doctrines as the Tepugnancy of minimum wage legislation to the due 
process clause, the immunity of sweat-shops in manufacturing from congressional regu- 
lation, and the complete freedom of employers to hire and discharge workers have been 
eliminated from our fundamental law. The Supreme Court has not rested, however, 
with merely freeing labor from the restrictions which prevented legislative assistance. It 
has developed new constitutional doctrines for labor’s protection. Thus after the recog- 
nition in Thornhill v. Alabama' of picketing as a facet of the right of freedom of speech, 
the Court held that the Fourteenth Amendment prevented state courts from issuing 
injunctions against picketing of a non-violent character.’ Yet, less than twenty years 
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before, the Court had invoked this very amendment to invalidate a state statute de- 
signed to restrict the equity power of its state tribunals in just this way.’ It is clear, 
therefore, that labor law cannot be viewed as a body of established principles, but as a 
reflection of contemporary history. 

The cases collected by Professor Gregory illustrate this very strikingly. After a 
chapter devoted to “Background Materials—English and American,” the main body 
of the case book is divided into two comprehensive chapters which the editor with 
refreshing candor has entitled “Modern American Labor Law in the Pre-New Deal 
Period” and “Labor Law under ‘New Deal’ Political Influences.” Pointing out that 
labor law has not evolved as a separate body of principles, “but is, rather, an offshoot 
from a few notions about civil rights nurtured under the wing of political influences,” 
the editor has arranged his case book not along topical lines, but according to chronol- 
ogy. 

The background materials include not only some of the early prosecutions in King’s 
Bench for criminal conspiracies in restraint of trade, but the statutes of Parliament on 
unlawful combinations going back to the reign of Edward VI in 1548. It is interesting 
to note that in England as in America, the labor organizations were able to secure 
freedom of action from legislative bodies long before achieving corresponding freedom 
from judicial restraint. Thus in 1871 Parliament repealed earlier enactments making 
restraint of trade by members of unions a phase of criminal conspiracy. A collection 
of cases in this chapter, however, indicates the rapid emergence of the courts as the 
real rampart against trade-union invasion in the economic domain, and that the Brit- 
ish judges like their American contemporaries in that period assimilated doctrines of 
tort law to curb activities of labor organizations.‘ Excerpts from contemporary writers 
which have been dispersed among the collected cases, however, reveal that even in 
this primitive stage of legal development, the social policy embodied in these decisions 
was encountering criticism. 

One of the American cases of this periods is of more than passing interest, since it 
contains a dissenting opinion by Mr. Justice Holmes, then a member of the Supreme 
Judicial Court of Massachusetts, expressing the view that picketing was lawful. It was 
this case which gave Holmes his reputation of being more literary than learned. Al- 
though there is nothing in the tone of either the majority or minority opinions that 
indicates that this was anything more than a routine case, it was undoubtedly this 
opinion which led the New York Evening Post years later, when Holmes’ nomination 
to the Supreme Court was pending in the Senate, to attack him on the ground that he 
was more of a “ ‘literary feller’ than one often finds on the bench, being brilliant rather 
than sound.”’ For Holmes complained rather bitterly to his friend Pollock that his 
critics “don’t know much more than that I took the labor side in Vegelahn v. Guntner 
and as that frightened some money interests, and such interests count for a good deal 
as soon as one gets out of the cloister, it is easy to suggest that the Judge has partial 
views, is brilliant but not very sound, has talent but is not great, etc., etc.’’® 


3 Truax v. Corrigan, 257 U.S. 312 (1921). 

4 Mogul Steamship Co. v. McGregor, [1892] A.C. 25 (H.L.); Allen v. Flood, [1898] A.C. 1 
(H.L.); Quinn v. Leathem, [1901] A.C. 495 (HL.L.). 

5 Vegelahn v. Guntner, 167 Mass. 92, 44 N.E. 1077 (1896). 

6 ; Holmes-Pollock Letters 103, 106 (1941). 
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The cases in the ensuing chapters cover the whole field of statutory and judicial 
restrictions on the exercise by labor organizations of their three traditional weapons: 
the strike, the boycott, and the picket line. The decisions quoted deal not only with 
equitable relief against various types of tortious conduct, but also with the vicissitudes 
of judicial construction encountered by the commerce clause and the Sherman-Clayton 
and Norris-LaGuardia Acts. In all these fields the contrast between cases in the third 
chapter and those in the second is so marked that opinions delivered as recently as ten 
years ago already possess a flavor of antiquity. This chapter also contains a tre- 
mendous number of cases (more than fifty in all) reviewing orders of the board ad- 
ministering the National Labor Relations Act. These decisions not only show the 
extent to which almost every aspect of this statute has been tested in the crucible of 
the courts, but also its impact upon the general subject of the employer-employee 
relationship. 

In the still partially unexplored field of the enforcement of collective agreements 
and relief against jurisdictional disputes, the cases are naturally very few. One of 
those cited on the former question, the Newark Morning Ledger case,’ probably no 
longer represents the law, since the circuit court of appeals which handed it down 
reversed itself after rehearing. Had space permitted, it might have been desirable to 
illustrate some of the issues implicit in this case by collecting the more important 
administrative decisions of the National Labor Relations Board in which the ques- 
tion of the extent to which a collective agreement is a bar to the right of a majority to 
designate new representatives, as well as a recent decision of the New York Court of 
Appeals in which the problem is considered at some length.*® 

On the thorny question of jurisdictional disputes, the Supreme Court in the Huéch- 
eson case? has taken the view that secondary boycotts against an employer involved 
in an inter-union dispute are not forbidden by the anti-trust laws. That public im- 
patience with labor controversies of this character may cause the state courts to take 
another view is suggested by a recent New York case which Professor Gregory cites.'* 
In this case, the Musicians’ Union had combined with the Stagehands’ Union to pre- 
vent a producer of inexpensive opera from obtaining stagehands until he agreed to use 
an orchestra instead of phonograph records. The New York Court of Appeals ap- 
proved an injunction against corftinuance of this “illegal conspiracy”’ in a 4-2 decision 
written by Judge Finch, with Chief Judge Lehman dissenting. 

That the protection of organizational activity is only one phase of modern labor 
law is well demonstrated by the subject matter of the Raushenbush-Stein book. This 
publication is not only a case book, but also a general collection of materials about 
the influence of government on labor conditions. While trade unionists generally think 
of labor law in terms of decisions and statutes relating to collective bargaining, sociolo- 
gists view legislation relating to child labor, minimum wages and maximum hours, in- 
dustrial accidents, and old age and unemployment insurance as equally important. 

The second half of this book, edited by Mr. Stein, deals with changes and condi- 
tions of labor brought about by legislative enactments in the foregoing fields. The 


7NLRB v. Newark Morning Ledger Co., 120 F. (2d) 262, 266 (C.C.A. 3d 1941). 
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first part, by Mr. Raushenbush, deals with very much the same material contained in 
the Gregory book, supplemented by matters relating to mediation and arbitration. 
While major emphasis is given judicial decisions in this first part of the book, there 
is also included a number of dramatic extracts from official government documents, 
including portions of the report of the Senate Committee on Civil Liberties, and bulle- 
tins of the United States and State Departments of Labor. Mr. Raushenbush sees the 
history of the relation of government to collective bargaining in the United States as 
falling into three main phases: a feeling of suppression of labor unions from 1800 to 
1835; toleration of unions with restrictions on their activities from 1835 to 1932; and 
encouragement of unionization and a reduction in the limiting of activities from 1932 
to 1941. The author indicates that the country may now be entering a fourth phase, 
citing as examples of an anti-union trend the repressive labor legislation enacted in 
Oregon, Michigan, Wisconsin, and Minnesota in 1938-39, and the introduction of 
many proposals to curb labor which accompanied the beginning of the national defense 
crisis in 1940. 

In his introduction to part two, Mr. Stein makes the point that legislation dealing 
with “insecurity of income (because of accident, disease, unemployment, etc.)” and 
insufficiency of employment has resulted because workers in unions have found that 
labor organizations alone are not sufficient to solve the problem of security and, there- 
fore, unions have been inexorably pushed in the direction of increasing reliance on 
government. It will be recalled, however, that as recently as 1937 the principal officers 
of the American Federation of Labor went on record against wage-hour legislation and 
were instrumental in having a bill which had passed the Senate and had subsequently 
been brought to the floor of the House on a discharge petition recommitted to the 
Committee on Labor. The objection enunciated was the classic Gompers’ dogma that 
the minimum becomes the maximum. Yet Mr. Stein’s thesis is probably sound, for the 
AFL eventually became reconciled to the legislation and joined with other organized 
labor groups in opposing the Barden amendments in the recent proposal to eliminate 
the time and one-half provisions. 

This portion of the book includes the cases involved in the long but ultimately 
successful struggle for validation of state minimum wage legislation and federal regula- 
tion of child labor, minimum wages and maximum hours, and the decisions under the 
general welfare clause which sustained the unemployment compensation and old-age 
annuity titles of the Social Security Act. The editor also draws attention to less 
known but equally significant decisions construing the Walsh-Healey Act, Railroad 
Retirement Act, and workmen’s compensation laws. Also comprised in this section are 
brief accounts of legislative history of the more important pieces of social legislation 
and a comprehensive bibliography which should be invaluable to students of any 
phase of this subject. 

GerRarpD D. Retty§ 


Restatement of the Law of Security. St. Paul: American Law Institute, 1941. Pp. 
xxiv, 596. $6.00. 


In discussing the new restatements as they come from the busy hands of the Insti- 
tute’s artisans it must be realized that the law of diminishing returns long since has 
become operative with respect to certain subjects. There is no point now in debate as 
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to the practicability or the usefulness of the restatement project. Equally futile is it 
to decry the employment of the blackletter statements of general principles, modified 
and more or less explained and illustrated by the appended comments and examples. 
The lack of citations to primary authorities and of reasoned expositions of the bases 
upon which choices were made between competing rules and among alternative forms 
of statement has been regretted to a degree sufficient for all time to come. The Insti- 
tute is accustomed to pick its reporters and their advisers from the ranks of competent 
legal scholars, so that it would be presumptuous to assume that serious inaccuracies, 
against which the unwary should be warned, are to be found in texts that have been 
phrased and rephrased by their painstaking efforts and have received the imprimatur 
of the Institute’s annual meeting and of its council. What, then, is the reviewer to do 
to earn his free copy? 

Well, for one thing, he may consider the choice of the subject matter, and right 
there I find my first crow, stone dead and ready for the picking. Our restaters have 
seen fit to limit their work to suretyship and to possessory security interests in personal 
property. Excluded are chattel mortgages, conditional sales, trust receipts, security 
interests in land, and security interests in intangibles not evidenced by indispensable 
instruments. Upon this, the only suitable commentary seems to be the cliché con- 
cerning the excision of the Prince of Denmark from the tragedy of Hamlet. No doubt 
apt reasons can be given for relegating these topics to some other niche of the restate- 
ment project, or for omitting them altogether. The impelling cause, however, seems 
to have been a want of money.' To that I can say only that it would have been much 
better either not to have undertaken the subject at all unless sufficient funds were 
available to finish it as a unit or, if the topics which are covered were deemed of such 
importance as to make further delay inadvisable, to have published them under a title 
adequately expressing the limitations of the volume. As it is, many who buy the book 
will be disappointed bitterly by what it does not contain. That disappointment is 
likely to be reflected in the form of an evil opinion concerning the restatement venture 
and concerning the comparative merits of the products of altruistic scholarship and of 
commercially sponsored searchbooks. At least, the latter do attempt to cover the 
field. 

Then there is the matter of the choices made between competing rules, choices com- 
pelled by variations in decision from jurisdiction to jurisdiction and by the Institute’s 
determination to state only a single rule for each situation. So far as the existing diver- 
sity of the law arises from the inadequacies of the material at the disposal of the early 
judges in some jurisdictions, or from local quirks built into towering structures of 
dogma by slavish following of past language,’ or from judicial shirking of the function 
of pruning dead wood from the legal tree,‘ it is to be hoped that the restatements will 


* See the excerpt from Director Lewis’ 1939 report, quoted in 25 A.B.A.J. 473 (1939). 
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facilitate its elimination. But diversity of rule springs also from variant views as to 
the needs of society and as to effective ways to secure these needs and as to the extent 
to which the law may go in advancing them. Where this is the cause, I have urged 
elsewhere that the restatements are not intended to be, and should not be taken as, 
decisive of the question as to which rule is the better, and that the issue still is open 
for debate upon the merits.’ Hence with every restatement a reviewer should be free 
to comment upon the choices which have been made. The laborers in the Security 
vineyard have had their share of decisions to reach. Since I am teaching Suretyship 
for the twentieth time this spring, it is natural that I should find my chief interest in 
disputable doctrines within that branch of the Restatement, wherein my opinions 
(or my prejudices) are most strong. Perhaps I may be pardoned if I devote the space 
at my disposal primarily to it. 

In the first place, I should like to enumerate certain decisions which I applaud 
heartily. The view that the surety may avail himself of fraud or duress practiced by 
the creditor upon the principal, of which the surety was ignorant when he assumed 
his obligation, as a defense against the creditor’s claim® is calculated to facilitate the 
demise of a rule which was neither expedient nor well-grounded in principle.’ All 
should approve the rule of Section 125(2) in refusing to release the surety upon an ob- 
ligation if his principal exercises a privilege of disaffirmance granted by the law upon 
the ground of want of capacity. The contrary result, reached in such cases as Evants 
v. Taylor,’ defeats one of the chief functions of the surety, namely, to warrant to the 
creditor that the transaction will stand. 

There are other decisions with which there is less cause for satisfaction. In one 
such instance, of course, that of whether the oral promise by a third person to in- 
demnify a surety who has a right of indemnification against the principal is within the 
statute of frauds,® the choice was that of Hobson. Section 186 of the Restatement of 
Contracts already had adopted the minority view requiring such a promise to be in 
writing and no doubt the various restatements should be consistent, even in error. 
The case for the predominant view has been put superbly by Professor Corbin," and 
it seems unlikely that even the prestige of the Institute will overcome the established 
trend. It is noteworthy that a search of the little books wherein are recorded the for- 
tunes of the restatements within the judicial arenas disclosed no citation for “Con- 
tracts Restatement, § 186.” 

Another regrettable choice appears in Sections 107 and 155, which adopt the view 
permitting a surety who has effected a satisfaction of the original matured obligation 
by giving to the creditor his own negotiable instrument immediately to recover in- 
demnity or contribution, although he may never be called upon to pay the instrument. 
The books attest the grotesque opportunities for enrichment rather than for reimburse- 
ment which lurk in this rule and, since there is authority the other way,” it seems 


5 See Merrill, Election between Agent and Undisclosed Principal: Shall We Follow the Re- 
statement?, 12 Neb. L. Bull. 100, 130 (1933). 

6 Rest., Security § 118 (1941). * 18 N.M. 371, 137 Pac. 583 (1913). 

7 See Arant, Suretyship § 45 (1931). * Rest., Security § 96 (1941). 
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a pity that the weight of the Institute’s authority was not thrown against the rule’s 
absurdities. 

Section 141(c) provides that the subrogation of the paying surety extends “‘to the 
rights of the creditor against persons other than the principal whose negligence or 
wilful conduct has made them liable to the creditor for the same default.” At first 
blush this looks like an assertion that only in such cases may there be subrogation 
against third persons, approving such cases as American Surety Co. v. Lewis State 
Bank.*s As one who considers the broader application of subrogation exemplified in 
cases such as Martin v. Federal Surety Co.*4 and Fourth Nat'l Bank v. Craig County's 
to be better adapted to promote the purposes of the suretyship device as well as to 
achieve substantial justice, I should regret deeply any such interpretation. The re- 
staters disclaim any such meaning for their language in the final sentence of Comment 
h, on page 389, but a disclaimer so inconspicuous and so widely separated from the 
blackletter is apt to be overlooked by counsel and by judges, who, alike, have a bad 
habit of reading as they run. It would have been much better to have inserted a caveat 
of the type so frequently used in the restatements, immediately following the black- 
letter. 

But two things more occur to me, and they are largely formal. In the special note 
to Section 104, the restaters take great pains to explain to us that throughout this 
restatement they use only the term “reimbursement” to indicate the surety’s right 
to receive from the principal the expenditures he has been forced to make in discharge 
of the obligation, apparently oblivious to what seems to me an earlier use of “in- 
demnify’’ in the same sense in Section 96. In the same Section 104, they indicate that 
the surety who did not assume his position with the consent of the principal is entitled 
to reimbursement. My own view always has been that his recourse was based on 
subrogation to the creditor’s claim against the principal, and for that there certainly 
is authority.*® 

This comment could be expanded to greater length and to cover other things. 
These, however, are the matters which seem to me most important. I hope that my 
remarks will be understood for what they are, specific criticisms intended, not to indi- 
cate sweeping condemnation of what is an extremely capable and workmanlike per- 
formance, but to suggest that in regard to certain matters it should be accepted with 
caution. 


Maovrice H. Merriti* 


Police Systems in the United States. By Bruce Smith. New York: Harper & Bros., 

1940. Pp. xx, 384. $4.00. 

Anyone having even a superficial acquaintance with the field of police organization 
will identify the author as one of the top rank contributors to the subject of police ad- 
ministration that America has produced. With Vollmer’s retirement and Fosdick’s 
shifting to other interests it is no exaggeration to say that Bruce Smith at present stands 


3 58 F. (2d) 559 (C.C.A. sth 1932). 4 58 F. (2d) 79 (C.C.A. 8th 1932). 

5 186 Okla. 102, 95 P. (2d) 878 (1939). 

*6 Howell v. Com’r, 69 F. (2d) 447 (C.C.A. 8th 1934); Leslie v. Compton, 103 Kan. 92, 172 
Pac. 1015 (1918); Woodruff v. Moore, 8 Barb. (N.Y.) 171 (1850). 

* Professor of Law, University of Oklahoma. 

t Police Consultant, Institute of Public Administration. 
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alone as an authority on American police. The surveys which he has undertaken at the 
request of local groups cover the country from the Atlantic to the Pacific. They run the 
gamut from the state police through city forces of all sizes down to the collective ac- 
tivity of the thousands of rural one-man forces. His exhaustive analysis of the Chi- 
cago situation in Chicago Police Problems is an outstanding example of his work and 
is directly responsible for the remarkable improvement of police work in that city. 

With this background it could be expected that a study by Smith, dealing with the 
police situation in general, not with the way in which it appears in any given area, 
would be absolutely top rank. And that is exactly what it is. Perhaps the outstanding 
impression left with the reader, as he appraises the author, is his ability to combine an 
analysis of the most minute details of police organization with a broad survey undis- 
tracted by such details. To the non-professional reader, of course, these general aspects 
will be by far the more important, with the details emerging principally as examples 
by which to point the general conclusions. This is done with such skill that no lay 
reader need by frightened away by the thought that the book might be only for the 
professional. And incidentally, no professional, close to the details of his work, could 
fail to be benefited by having another look at the big underlying trends and problems 
which the daily details merely serve to illustrate. 

In a brief review such as this, only one of Smith’s basic conclusions can be noted, 
the most important one, which is stressed from one end of the book to the other: the 
utter impossibility, in a day of mobile crime, of getting real police protection, with our 
police resources broken up into more than 40,000 separate and independent police 
forces, averaging only four men per “force.” Most of our cities are under 25,000 in 
size; their average police strength for all three shifts is only eight men. In the 50 
mile radius of metropolitan Chicago there are over 350 separate police agencies. Not 
only is area fragmented—the agencies constantly overlap each other, with three, four, 
or even more forces all operating within a single area. When in any given place we 
dimly realize the inadequacy of our police protection, the response all too often merely 
is to set up another force or unit to meet the immediate need and worsen the situation 
as a whole. Or—with slightly more intelligence, but not much more—we indulge our 
typical American love of mechanical gadgets by providing these inadequate and un- 
organized forces with more and more complex apparatus, calling for more and more 
skilled man-power to operate them. Only very rarely does our reforming effort go in 
the really constructive direction of unifying our agencies so that coordinated effort 
may take the place of headless pulling at cross purposes. Indeed it may even be sug- 
gested that perhaps the main value of radio in police work has lain, not in its direct and 
obvious communications function, but in the extent to which it has actually forced 
separate, non-cooperative organizations to set up mutual assistance schemes going far 
beyond the mere communications angle. Coordinated road blocking as one example, 
and unified identification systems as another, are obvious instances. Throughout the 
whole field a lessened insularity will result. 

In the long run, however, no solution of our tangle of ineffective police agencies (at 
least so far as the vast majority of small ones is concerned) can be looked for short of 
a unification of these agencies themselves. The day of the one-man or even the dozen- 
man force is as definitely over as is that of the home-industries craftsman. In large 
part the success, in the last two decades, of state police forces has simply been due to 
the fact that they are in line with the times in this regard. 
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Problems like these are not the concern solely of professional police administrators. 
They are equally the business of every citizen. For this reason the book is significant 
for a wide circle of readers. To all of them it can be recommended unreservedly. 

E. W. Putrxammert 


Collective Bargaining Contracts. Washington: The Bureau of National Affairs, Inc., 

1941. Pp. vi, 734. $7.50. 

The prolific editors of the Bureau of National Affairs have produced a valuable 
anthology as a by-product of their day-to-day work on Labor Relations Reporter, 
Labor Relations Reference Manual, and other enmeshed periodicals. To the practicing 
lawyer, to the practical student, and to the negotiating labor or management represent- 
ative, the book is literally invaluable as a ready handbook of techniques, phrases, 
and examples. 

In the first hundred pages, the editors have selected eight short articles on the 
“techniques” in collective bargaining. Each one is a fine distillation of each writer’s 
experiences and studies in the strategy, conclusion, and aftermath of actual collective 
bargaining. To get the full effect, the reader should re-read most of the articles several 
times. Many of the precepts, if put into practice, can vastly improve the present and 
ultimate bargaining strength of a labor or management group. However, discrimina- 
tion in selecting contradictory courses should be exercised, since, for example, the 
writer of page 13 advises that “even on those terms which I am prepared to accept 
I postpone acquiescence to the latest moment and contest every inch of the way with- 
out actually saying ‘No’ ”; whereas the writer of page 16 suggests that “this frame of 
mind is the wrong one.’”’ 

In the next six hundred pages, the editors have snipped apart and arranged under 
fifty-four topical headings, followed by the bureau’s usual excellent index, the contents 
of 138 actual collective labor agreements in force in 1941. Without any discussion of 
legal principles or decided cases, the editors selected these agreements “after examina- 
tion of nearly 2,000 agreements,” cut them apart, rearranged them, tied them to- 
gether with running expository comment, and then for good measure reprinted 13 
agreements in full. The book is really a competent successor to the annual anthologies 
issued by the United States Bureau of Labor Statistics from 1923 to 1927 and then 
abandoned in favor of the current articles in the Monthly Labor Review, each devoted 
to one type of contract clause. The book offers the additional advantage of quoting 
in full for the reader’s use the actual contract provisions. Since the anthologies of the 
Department of Labor from 1923 to 1927 remain valuable today, Collective Bargain- 
ing Contracts should remain valuable for many years also. However, a supplement 
or new edition will be in order in two or three years, and perhaps the Bureau of Na- 
tional Affairs will make the anthology a biennial or triennial event. For a critical 
evaluation of the legal and economic import of the 2,000 reprinted clauses, the reader 
must still turn to the usual sources." 

Leon M. Despres* 


t Professor of Law, University of Chicago. 

‘For example, see Slichter, Union Policies and Industrial Management (1941), which is 
almost a companion piece in economic writing to Collective Bargaining Contracts. 

* Member of the Illinois Bar. 
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